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STATEMENT OF QUESTIONS PRESENTED. 


As set forth in the prehearing conference stipulation, 
the questions are: 


Case No. 21,809. 


1. Whether the Board should have required Heck’s, Inc. 
to cease and desist from promulgating, maintaining or en- 
forcing any rules or conditions of employment prohibiting 
employees from soliciting on behalf of a union while on 
Heck’s premises, while on their own time and away from 
the actual working area. 

2. Whether the Board’s failure to require the Company 
to abolish its no-solicitation rule deprives employees of 
their constitutionally guaranteed freedom of speech. 


Case No. 21,921. 


The Board, the Union and the Company agree that the 
issues presented are: 


1. Whether substantial evidence on the whole record 
supports the Board’s finding that the Company violated 
Section 8(a)(1) of the Act by promulgating and enforcing 
an unlawfully broad rule forbidding employees from soli- 
citing on behalf of a labor organization. 

2. Whether substantial evidence on the whole record 
supports the Board’s finding that the Company violated 
Section 8(a)(1) of the Act by interrogation and threats 
about employees’ union activities, by creating the impres- 
sion of surveillance of the employees’ union activities and 
actually engaging in such surveillance, and by seeking to 
induce employees to engage in surveillance and report on 
fellow employees’ union activities. 
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3. Whether substantial evidence on the whole record 
supports the Board’s finding that Jerald Doss was trans- 
ferred between the Company’s St. Albans and Kanawha 
City stores for discriminatory reasons, in violation of 
Section 8(a)(3) and (1) of the Act. 

4. Whether the Board properly found that the Company 
violated Section 8(a) (3) and (1) of the Act by discharging 
Pearl White to discourage union activity. 


5. Whether substantial evidence on the whole record 
supports the Board’s finding that the Company violated 
Section 8(a)(3) and (1) of the Act by discharging Camillia 
Perkins and Charles Burlingame because of their union 
activities. 

6. Whether substantial evidence on the whole record 
supports the Board’s finding that the Company violated 
Section 8(a)(5) and (1) of the Act by refusing, upon re- 
quest, to bargain with the Union as the exclusive bargaining 


representative of the employees in an appropriate unit. 


(a) Whether the Board properly found that a unit 
limited to the employees of the Company’s St. Albans, 
West Virginia, store is appropriate for collective bargain- 
ing purposes. 

(b) Whether the Board properly denied the Company’s 
motion to reopen the record in order to introduce additional 
evidence in connection with its contention that the appro- 
priate unit was one including all of the Company’s stores. 

(c) Whether the Board properly found that a majority 
of the employees in the appropriate unit had signed union 
authorization cards by January 31, 1966, the date of the 
Company’s refusal to recognize the Union as exclusive 
bargaining representative. 


STATEMENT OF THE CASE. 


Case No. 21,809 is before the Court on the petition of 
Food Store Employees Union, Local 347, Amalgamated 
Meat Cutters and Butcher Workmen of North America, 
AFL-CIO (hereinafter referred to as Union) to review and 
modify a final order of the National Labor Relations Board 
(hereinafter called the Board), allowing Heck’s Inc. (here- 
inafter called Respondent or Company) to prohibit solicita- 
tion in all public areas of its premises and to prohibit 
distribution of union literature in all public, working areas 
of its premises. Case No. 21,921 is before the Court on the 
petition of the Board for enforcement of its order. This 
Court has jurisdiction under Sections 10(e) and (f) of the 
Act (61 Stat. 136, 29 U. S. C. $ 151 et seq.). 


I. THE BOARD’S FINDINGS OF FACT. 


The Board adopted without discussion the Trial Exam- 
iner’s findings that the Company had violated Section 8(a) 
(1) of the Act by subjecting employees at its St. Albans, 
West Virginia, location to coercive interrogations, threats 
of reprisals, surveillance and an unlawfully broad no-soli- 
citation, no-distribution rule. The Board also found that the 
Company violated Section 8(a)(3) and (1) of the Act by 
transferring one employee and discharging three employees 
because of their Union activities. The Board further con- 
cluded that the Company had violated Section 8(a) (5) and 
(1) of the Act by refusing the Union’s request for recog- 
nition and refusing to bargain after it had achieved the 
majority status in an appropriate unit. 
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| A. Background: A Broad and Recurring Pattern of 
Heck’s Multifarious Unfair Labor Practices. 


Heck’s Inc., is a chain of discount stores engaged in the 
sale of various merchandise at many locations in West Vir- 
ginia and Kentucky. The Board has found in eight cases 
| involving this Company,? that it has engaged in flagrant 
‘ unfair labor practices. In a recent Heck’s case, 171 NLRB 
No. 112, 68 LRRM 1194 (now pending before this Court, 
No. 22,183), the Board found that the Company maintained 
‘the same labor relations policy affecting all employees 
at all of its stores’’ and that ‘‘this policy is based, in part, 
' on opposition to the freedom of choice by its employees in 
regard to collective bargaining’? 171 NLRB No. 112, 68 
' LRRM 1194, 1195-1196.2 The facts shown below upon 
' which the Board decision presented here for review rests 
are similar to and indeed another integral part of the 
! pattern of unfair labor practices established in prior cases. 


1. Heck’s Discount Store, 150 NLRB 1565, enforced, 369 
| F.2d 370 (6 Cir. 1966) ; Heck’s Inc., 156 NLRB 760, enforced 
as modified, 386 F. 2d 316 (4 Cir. 1967); Heck’s Inc., 158 
. NLRB 121, enforced, 387 F. 2d 65 (4 Cir. 1966); Heck’s 
i Inc., 159 NLRB 1159; Heck’s Inc., 159 NLRB 1331, consent 
- decree entered June 13, 1967, (No. 11, 390, 4 Cir. ); 
Heck’s Inc., 166 NLRB Nos. 32’and 38, enforced as modi- 
fied, 68 LRRM 2638 (4 Cir. 1968) ; Heck’s Inc., 171 NLRB 
No. 112, 68 LRRM 1194, petition to review and cross 
' petition for enforcement filed with this Court, No. 22,183; 
Heck’s Inc., 172 NLRB No. 265. 

2. For the Court’s convenience, we are submitting in a 
supplemental appendix under separate cover the Heck’s 
decisions not yet bound into the official NLRB reports, con- 
' tained only in synoptic form in the LRRM reports: Heck’s 
| Inc., 166 NLRB No. 32; Heck’s Inc., 166 NLRB No. 38; 
Heck’s Inc., 171 NLRB No. 112; and Heck’s Inc., 172 
NLRB No. 255. 
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B. The Advent of the Union’s Organization Campaign 
and the Respondent’s Unlawful No-Solicitation, No- 
Distribution Rule. 


In mid-October, 1965, Food Store Employees Union 
representative Woodrow Gunnoe began organizing the 
employees of the St. Albans store (J. A. 348; 45). 
Although he visited the store six to eight times in October 
and checked for solicitation rules, Gunnge did-net-see-a 
no-solicitation rule posted _in thes i mber— 
(J. A. 348; 48). Returning to the store on November 8 to 
distribute literature to employees, Gunnoe saw signs pro- 
hibiting solicitation posted at the entrance to the store and 
on the side of the office (J. A. 348; 49). Gunnoe thereafter 
was prevented from distributing literature at Heck’s (J. A. 
349; 49). 


In addition to the signs posted on the entrance and office 
reading ‘‘No solicitation’? (J. A. 236, 263), there was a 
sign on the bulletin board in the employees’ lounge reading: 
“No Soxicrration Or Disrrwutinc LireraTure To Or BY 
Emproyvess Wume Worxine”’ (J. A. 348; 345, 236). More- 
over the handhook given to all employees by the Company 
stated that solikitation was prohibited on the premises and 
asked employees witnessing any solicitation to report to the 
management (J. A. 348-349; 334). To ensure that its unlaw- 
ful no-solicitation, no-distribution rule was driven home 
to its employees, Respondent held two captive audience- 
meetings in November during which Company Vice Presi- 
dent and Personnel Manager Darnell threatened diseharge 
for engaging in Union activities on Company premises 
(J. A. 349-350; 76, 104). The rule not only applied to work- 


3. Unless otherwise specifically noted, all dates herein- 
after mentioned are for the year 1965. 


4. ‘J. A.’? will be used to refer to the Appendix of the 
Parties. 
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' ing time and selling areas but to all times during store 
| hours (J. A. 350, fn. 3; 218), and to all areas on Company 
property (J. A. 350; 334, 171-172). 


C. Heck’s Anti-Union Bag of Unfair Labor Practice 
Tricks. 


1. Interrogation.° 


As on occasions before at other locations, President 
| Haddad and Vice President Darnell interrogated the St. 
. Alban’s employees concerning their Union activities and 
' those of other employees (J. A. 353-354; 115, 180, 200). 
Haddad asked employee Doss inter alia if he had signed 
a card or engaged in any Union activity, if there was any 
‘ Union talk in the store, and which employees had attended 
Union meetings (J. A. 353; 201-202). 


2. Threats and Coercive Statements.® 


On February 1, 1966, Company President Haddad 
angrily told employee Pearl White he would transfer or 
fire employees who had signed Union cards and stated 
: that employees were ‘‘the stupidest bunch to sign up for 
the Union’’ (J. A. 354; 182). True to Haddad’s threat, 
White was discharged two hours later (J. A. 354; 179- 
180). 


| § See Heck’s Discount Store, 150 NLRB 1565, 1566- 

1567; Heck’s Inc., 156 NLRB 760, 772; Heck’s Inc., 159 
' NLRB 1331; Heck’s Inc., 166 NLRB No. 38, 65 LRRM 1639; 
| Heck’s Inc., 171 NLRB No. 112, 68 LRRM 1194; Heck’s 
Inc., 172 NLRB No. 255. 


6. See Heck’s Inc., 156 NLRB 760; Heck’s Inc., 166 


| NLRB No. 32, 65 LRRM 1639; Heck’s Inc., 172 NLRB 
No. 255. 
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3. Surveillance and/or Impression of Surveillance.” 


Company President Haddad told employee Doss that he 
knew that there had been Union meetings and that Doss’ 
house was being watched (J. A. 253; 201). Later that day 
Haddad asked Doss to listen for Union talk and report 
back to him (J. A. 354; 201-202). Doss refused (J. A, 202). 
In February, 1966, Haddad told employee White that he 
had a paper which proved that she had joined the Union 
and that he had learned in a meeting with the Union which 
employees had signed Union cards (J. A. 354; 180-181). 

Vice President Darnell asked employee Charles Bur- 
lingame to find out which individuals were trying to bring 
the Union into the store and to report to the store manager 
or to Darnell, but not to discuss their conversation with 
any other employee (J. A. 354-359; 115-116). Burlingame 
never reported back to Darnell (J. A. 116). 


D. Discharges and Transfers in Retaliation for Union 
Activity.’ 


A few days after employee J eraldjDoss had refused Had- 
dad’s request that he spy on his fellow employees, he 
was transferred to a store many miles from his home 
(J. A. 356; 202-206, 209, 214-216). Sey he was 
laid off (J. A. 357; 203-204). Charles Burlingam another 
employee whom the Company unsuccessfully had asked to 
spy, was discharged. on January 3, 1967. Also, that day 


the Company discharged Camill Perkins, a vocal ad- 
vocate of the Union (J. A. 363; 131-133). 


ELEC eee ee 

7. See Heck’s Inc., 156 NLRB 760, 762, 772; Heck’s 
Inc., 166 NLRB No. 32, 65 LRRM 1635; Heck’s Inc., 171 
NLRB No. 112, 68 LRRM 1194. 


8. See Heck’s Inc., 156 NLRB 760, 773-774; H eck’s Inc., 
158 NLRB 121, 122-126; Heck’s Inc., 166 NLRB No. 38, 
65 LRRM 1639. 
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Two hours after Company President Haddad had told 

; employee Soa ee he knew she had signed a Union 
card and that the employees were stupid to sign for the 
Union, she was discharged (J. A. 354; 179-182). The Com- 
pany admitted that White-was discharged because of her 
—Qnion activity (J. A. 362; 145-146, 176). 


| E. Heck’s Refuses to Bargain With the Majority Repre- 
sentative of Its Employees. 


By January 31, 1966, 23 of the 41 sales and clerical em- 
: ployees at the St. Albans store had signed unambiguous 
‘ union authorization cards® (J. A. 374-375; 45-47, 55-56, 
i 58-59, 68-69, 72-74, 80-88, 99-102, 108-109, 126-127). That 
day, Union Representative Brooks told Company President 
' Haddad that the Union represented a majority of the em- 
: ployees in an appropriate unit, and asked for recognition 
and bargaining (J. A. 369; 52-54). To erase any doubt 
: the Company may have had, Brooks—offered-to—submit- 
: toa card check (J. A. 369; 53-54). Haddad told Brooks that 
the Company was ‘‘not_interested’? (J. A. 369; 54). To con- 
. firm the conversation, the Union wrote a letter to Haddad 
describing the unit, again requesting. recognition and bar- 
' gaining, and again offering a card check (J. A. 369; 315). 
: On February 3, 1966, Company attorney Holroyd reply- 
ing to the Union’s letter, reiterated the Company’s refusal 
to recognize the Union (J. A. 369; 318). 


9. The substance of the cards reads (J. A. 313): 
APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 


P. O. Box 2751 Charleston, W. Va. 


The undersigned hereby authorizes this Union to represent 
: his or her “interest in collective bargaining concerning 
wages, hours and working conditions. 


Company’s Name Your Name 
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The Heck’s store in St. Albans, like the other Heck’s 
stores, has a parking lot adjacent to the store for the use 
of its customers and employees (J. A. 21, 33, 34). At the 
rear door of the store there is a customer pick-up area 
where Heck’s employees carry out merchandise to cus- 
tomers’ cars (J. A. 97-98). 


II. THE BOARD’S CONCLUSIONS AND ORDER. 


On these facts, the Board approved the Trial Examiner’s 
conclusions that the Company violated Section 8(a)(1) of 
the Act by promulgating and maintaining an unlawfully 
broad no-solicitation, no-distribution rule, by interrogating 
and threatening employees, and by creating the impression 
of and engaging in surveillance (J. A. 350-356). The Board 
also adopted the Trial Examiner’s findings that the Com- 
pany violated Section 8(a) (3) of the Act by transferring 
and discharging four employees because of their union 
activities (J. A. 358, 362, 368).?° Respondent violated 
Section 8(a)(5) and (1) of the Act by refusing the Union’s 
request for recognition and bargaining after it had achieved’ 
majority status (J. A. 377). 

The Board’s order requires the Company to cease and 
desist from the unfair labor practices found, and from in- 
terfering in any other manner, with its employees in the 
exercise of rights guaranteed them by Section 7 of the 
Act. Affirmatively, the order requires the Company to bar- 
gain on request with the Union and to offer reinstatement 
to the four discriminatees and make them whole for any 
loss of earnings. 

Although adopting all of the Trial Examiner’s findings, 
as to the unlawfully broad no-solicitation, no-distribution 
rule, the Board made a substantive change in J 1(f) of the 


a ee 
10. Jerald Doss, Pearl White, Charles Burlingame and 
Camilla Perkins. 
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Trial Examiner’s Recommended Order which prohibited 

Respondent from: 
Promulgating, continuing in effect, or enforcing rules 
or conditions of employment prohibiting employees 
from soliciting on behalf of a union while on Respond- 
ent’s premises, while on their own time, or from dis- 
tributing union literature on Respondent’s premises, 
on their own time and away from the actual working 
area [Emphasis added] (J. A. 380). 


Under the guise of conforming the above Recommended 
| Order to previous Board orders applicable to solicitation 

and distribution rules in retail establishments, the Board 

required only that Respondent cease and desist from: 


Promulgating, maintaining, or enforcing any rule pro- 
hibiting employees from engaging in union solicita- 
tion in nonpublic areas of tts premises during—their 
working time, or from distributing union literature in 
nonpublic nonworking areas of its premises during 
their nonworking time. [Emphasis added] (J. A. 385). 


ARGUMENT. 


Port I. 


THE BOARD’S CONCLUSIONS THAT THE COMPANY UN- 
LAWFULLY HAD VIOLATED SECTIONS 8(A) (1), (3) AND 
(5) OF THE ACT ARE WELL SUBSTANTIATED BY EVI- 
DENCE IN THIS RECORD AND IN THE PLETHORA OF 
OTHER HECK’S CASES. 


Substantial Evidence Supports the Board’s Findings 
That the Company Violated Section 8(a)(1) by In- 
terrogation, Threats, Surveillance and Impression of 
Surveillance. 


1. Threats and Interrogation. 


As shown in the above Statement, on numerous occasions 
during the Union’s organization campaign and after the 
Union’s demands for recognition, the Company by its 
President and Vice President, coercively interrogated and 
threatened reprisals against those employees who were 
Union supporters. Haddad’s questioning of employees 
Doss and White concerning who had signed Union cards and 
attended Union meetings carried with it ‘‘at least an aroma 
of coercion” Joy Silk Mills v. N. L. R. B., 185 F. 2d 732, 
739-740 (D. C. Cir. 1950) ; cert. denied, 341 U. S. 914 (1950). 
Similarly, Darnell’s interrogation of employee Burlingame 
as to whether he ‘‘had heard whether or not there was a 
Union being organized or if (Burlingame) knew of any 
individuals trying to bring the Union into the store’’ (J. A. 
116) was clearly coercive. These interrogations, followed 
by Haddad’s threat that he would-transfer-or-fire anyone 
who signed a Union ecard, and Darnell’s statement that he 
would fire his own mother if she talked Union on Company 


13 


‘ property (J. A. 76), made the Company’s anti-union atti- 
| tude well known‘to the employees. That the exercise of Sec- 
‘ tion 7 rights would adversely affect job security was made 
‘ clear by the discharge of Pearl White a few hours after 
Haddad had threatened her. Respondent’s interrogation 
and threats thus clearly violated Section 8(a)(1). Joy Silk 
Mills v. N. L. R. B., supra; International Typographical 
Union, AFL-CIO v. N. L. R. B. (Diate Color Printing 
' Corp.), 371 F. 2a 347 (D. C. Cir. 1966); Amalgamated 
Clothing Workers of America v. N. L. R. B. (Hamburg 
' Shirt Corp.), 371 F. 2d 740 (D. C. Cir. 1966). 


Interrogation and threats are favored tactics of Heck’s 
officials in their attempts to defeat union organization and 
employees’ Section 7 rights." In 1964, in the Parkersburg 
store, employees unlawfully were interrogated concerning 
' signing of union cards and attendance at union meetings. 
Heck’s Inc., 156 NLRB 760, 772. Similar interrogation oc- 
. eurred in Ashland, Kentucky, Heck’s Inc., 150 NLRB 1565, 
: 1566-1567; in Huntington, West Virginia, Heck’s Inc., 159 
NLRB 1331; in the Nitro Warehouse, Heck’s Inc., 166 
' NLRB No. 38, 65 LRRM 1639; and in Clarksburg, 172 
i NLRB No. 255. Haddad and Darnell frequently accompany 
: their unlawful interrogation with threats. Heck’s Inc., 156 
NLRB 760, 772; Heck’s Inc., 166 NLRB No. 38, 65 LRRM 
| 1639; Heck’s Inc., 172 NLRB No. 255. For example, 
Haddad, in a captive audience speech to the employees 
at the Ashland store threatened discharge of Union ad- 
| herents who gave the Company any excuse. Heck’s Inc., 
166 NLRB No. 32. Clearly, Respondent’s unlawful course 
of conduct involving illegal interrogation and threats is 
established not only by ample evidence in this record but 

11. Heck’s occasionally substitutes individual interroga- 
' tion for mass polling of employees by Personnel Manager 

Darnell, Heck’s Discount Store, 150 NLRB 1565, 1567; 


Heck’s Inc., 159 NLRB 1151, 1154; Heck’s Inc., 166 NLRB 
No. 32, 65 LRRM 1635; Heck’s Inc., 172 NLRB No. 255. 
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also by the overwhelming evidence in the plethora of 
Heck’s cases, establishing a common labor relations policy 
designed to defeat Section 7 rights of all its employees. 


2. Surveillance, Impression of Surveillance and 
Solicitation of Employee Spies. 

Haddad’s statement _to Doss_that his house had been 
watched and that Haddad knew_that a Union meeting had 
been held proved that Respondent had engaged in surveil- 
lance violative of Section 8(a) (1) of the Act. N.L. R. B.v. 
Prince Macaroni Mfg. Co., 329 F. 2d 803 (1 Cir. 1964) ; 
N. L. R. B. v. Heck’s Inc., 386 F. 2d 317, 318 (4 Cir. 1967) ; 
Montgomery Ward & Co. v. N. L. R. B., 339 F. 2d 889, 890 
(6 Cir. 1965). Equally as destructive of employees’ Section 
7 rights was Respondent’s allusion to a list allegedly con- 
taining the names of card signers and Respondent’s solici- 
tation of employees Doss and Burlingame to engage in 
surveillance of their fellow employees. N. L. R. B. v. Mer- 


chants Police Inc., 313 F. 2d 310, 311, 312 (7 Cir. 1963) ; 
Edward Fields, Inc. v. N. L. R. B., 325 F. 2d 754, 759 (2 
Cir. 1963). 


Surveillance and impression of surveillance is another 
hallmark of Heck’s anti-union strategy. In Ashland, Ken- 
tucky, the assistant store manager told an employee that 
Heck’s knew which employees had and had not signed union 
eards. Heck’s Inc., 166 NLRB No. 32, 65 LRRM 1635, 1636. 
At the Huntington 5th Avenue Store, the manager and as- 
sistant manager asked employees to spy on the Union ac- 
tivities of their fellow employees and to report such 
back to management. Heck’s Inc., 171 NLRB No. 112, 68 
LRRM 1194, 1195. See also Heck’s Inc., 156 NLRB 760, 
762, 772; and Heck’s Inc., 172 NLRB No. 255. 
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8. Transfer and Discharge. 


The correctness of the Board’s findings that Respondent 

| violated Section 8(a)(3) by transferring employee Doss 
and by discharging employees White, Burlingame, and 

i Perkins is well argued by the Board in its Brief (pp. 27- 
36). Rather than burden this Court with argument al- 

ready presented by the Board, we limit our discussion of 

' discriminatory transfer and discharge to similar conduct 

engaged in by Heck’s at other locations. 


This employer frequently has made good its threats of 
discharge for employee participation in Union activities. 
‘In Parkersburg, Heck’s discharged two employees, known 
i Union supporters, allegedly for violating a no-solicitation 
‘rule. The store manager admitted to an employee that 
| ‘¢Respondent considered that its right to be free of solicita- 
| tion at the store was a right which it could exercise, as it 
saw fit, as a pretext upon which to punish union adherents.”’ 
i Heck’s Inc., 156 NLRB 760, 773-774. In a second Parkers- 
burg case, Heck’s discharged an employee allegedly on the 
| basis of bad personnel reports. The Board saw through 
' this excuse (as it did in the instant case with the shoppers 
| reports adverse to Perkins and Burlingame) and held that 
‘ the true motive for her discharge was to discriminate 
against her for her union activity, and to discourage Union 
membership. Heck’s Inc., 158 NLRB 121, 122-126. See also 

| Heck’s Inc., 166 NLRB No. 38, 65 LRRM 1639. 


4, The Company’s Unlawful Refusal to Bargain and Proved 
Rejection of the Collective Bargaining Principle. 


Where, as here, a Union possessing valid authorization 
cards signed by a majority of employees demands recogni- 

i tion and bargaining, the employer violates Section 8(a) (5) 
' of the Act by refusing, not on the basis of good faith doubt 
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of the Union’s majority status,” but rather, by a desire 
to gain time in which to undermine the Union. Joy Suk 
Mills v. N. L. R. B., 185 F. 2d 732, 741. The course of conduct 
engaged in by Heck’s in this case clearly proves, as the 
Board found, that the Company at the advent of the Union 
organizational campaign took immediate steps to thwart 
and engage in recrimination for union activity. Moreover, 
this Company’s total rejection of the collective bargaining 
principle has been made manifest by its prior flagrant un- 
fair labor practices. The Board, in a recent Heck’s 
decision," discussed the total disregard of this Company 
for the federal labor laws [66 LRRM at p. 1195] : 


We cannot, at this time, overlook a course of conduct 
engaged in by this employer on a companywide scale. 
The Board has, in eight different cases, found this em- 
ployer has violated the Act. The violations have in- 
cluded polling . . ., threats, interrogation, and discrim- 
inatory discharges. The Respondent operates several 
retail stores, all located in western West Virginia, and 
nearby Ashland, Kentucky, and most, if not all, of these 
stores have been the site of unlawful conduct. Em- 
ployees at all stores receive a monthly Company publi- 
cation, which, on oceasion, has been utilized to com- 


pe or 

12. Had Heck’s had a good faith doubt, it could have 
resolved its doubt by filing a petition for an election. How- 
ever, it studiously avoided filing an RM petition in this 
ease (J. A. 153). Moreover, U. A. W. v. Arkansas Oak 
Flooring Co., 351 U. S. 62, 76 S. Ct. 559 (1956), read in the 
light of I. L. G. W. U. v. N. L. R. B. (Bernhardt-Altman), 
366 U S. 731, 81 S. Ct. 1603 (1961), stands for the proposi- 
tion that an employer violates Section 8(a) (5) by refusing 
to recognize a Union which has been designated as the 
majority representative of the employees through unam- 
biguous authorization cards, irrespective of the good faith 
of the employer. 


18. 171 NLRB No. 112, 68 LRRM 1194. This case is 
now pending before this Court on the Union’s Petition to 
Review and the Board’s Cross Petition for Enforcement 
(No. 22,183). 
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ment upon union organizational developments. Presi- 
dent Haddad actively participated in conduct found 
to be unlawful in five of the [Heck’s] cases .. . 
Vice President Darnall has engaged in unlawful con- 
duct in [six] of these cases... 


It is clear that the Respondent has the same labor 
relations policy affecting all employees at all of its 
stores, and this policy is based, in part, on opposition 
to the freedom of choice by its employees in regard to 
collective bargaining. It is also apparent that the 
Company newsletter, the proximity of the stores, and 
the active participation of top company officials in 
carrying out this illegal labor policy, all have the effect 
of emphasizing individual incidents of unlawful con- 
duct. The repetition of [unlawful] conduct .. . further 
indicates a disregard for the policies of the Act, and 
the impact of such repeated conduct therefore is much 
greater than in the initial incident. 

Upon review of all the relevant factors herein, we con- 
clude that the employer’s unlawful conduct in this case 
is amplified by, and is part of its companywide anti- 
union policy, and its impact must be evaluated in the 
context of its prior flagrant unlawful practices. Such 
conduct clearly reflects a rejection of the collective 
bargaining principle. As we have found that the Union 
did in fact represent a majority of the employees, we 
conclude that the employer’s conduct in this case was 
designed solely to avoid its collective bargaining obli- 
gation, and a bargaining order is an appropriate 
remedy for its violation of ... the Act. 


| Manifestly, Respondent’s refusal to recognize the Union 
‘ in this case, as in the plethora of other cases, was not based 
upon any doubt of the Union’s majority status but upon its 
unlawful total rejection of the collective bargaining prin- 
| eiple and its obligations under the Act. The Company 
never made any attempt to ascertain the truth of the 
! Union’s majority claim. It neither checked the cards nor 
. filed for an election. Clearly in the words of Company 


18 


President Haddad, Respondent was just not ‘‘interested.”’ 
Such conduct properly has been held to be ‘‘inconsistent 
with the assertion of good faith.” N. L. R. B. v. Ralph 
Printing and Lithographing Co., 379 F. 2d 687, 693 (8 Cir. 
1967). 

Respondent’s total course of conduct belied the true 
purpose of its refusal to recognize the Union. Union ad- 
herents were discriminatorily transferred and discharged, 
employees were coercively threatened, unlawfully inter- 
rogated, subjected to surveillance and prohibited from dis- 
cussing the Union during store hours on Company prem- 
ises. Clearly in this situation where Respondent’s conduct 
includes such a flagrant and systematic effort to induce 
employee disaffection by threats to discharge anyone who 
engages in union activity and in fact by discharging three 
union adherents, the real motivation for refusing to recog- 
nize is manifest, i.e. to gain time in which to undermine 
the Union. See International Union United Automobile 
Workers of America, AFL-CIO v. N. L. R. B. (Preston 
Products Co., Inc.), 363 F. 2d 702 (D. C. Cir. 1967), cert. 
denied, 385 U. S. 973; Joy Silk Mills v. N. L. R. B., 185 F. 
2d 732 (D. C. Cir. 1950). Thus the Board could properly 
find that this employer’s conduct was designed solely to 
avoid its collective bargaining obligation and was therefore 
violative of Section 8(a)(5) and (1) of the Act. 
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Pornt II 


i THE BOARD’S ORDER I8 UNDULY RESTRICTIVE OF THE 
EMPLOYEES’ RIGHTS TO ENGAGE IN UNION SOLICITA- 
TION AND DISTRIBUTION OF UNION LITERATURE. 


A. The No-Solicitation, No-Distribution Rules at Heck’s 
Are Clearly Violative of the Act. 


The Company handbook and Company supervisors clearly 
‘ stated that Heck’s no-solicitation, no-distribution rules pro- 
' hibit such activities by employees anywhere on Company 
property at any time during store hours (see supra, pp. 6- 
' 7). The Trial Examiner properly found that these rules in- 
terfere with, restrain and coerce employees in the exercise 
of their rights under the Act (J. A. 350). May Department 
i Stores, 59 NLRB 976; Meier & Frank Co., Inc., 89 NLRB 
1016; Goldblatt Bros. Inc. 77 NLRB 1262; J. L. Hudson 
Co., 67 NLRB 1403; Marshall Field & Co., 34 NLRB 1. Yet, 
i although the Board adopted the Trial Examiner’s finding 
that the rules violated Section 8 (a) (1), it appreciably al- 
tered the Trial Examiner’s Recommended Order in respect 
' thereto. The Trial Examiner’s Order would have guar- 
‘ anteed employees the right to solicit anywhere on Company 
premises and to distribute literature in all areas away from 
' the selling floor. The Board’s Order would limit the em- 
ployees’ rights of solicitation to the nonpublic areas and 
their rights of distribution of literature to nonpublic, non- 
' working areas. Thus, Respondent, under the Board Order, 
' gould legitimately prevent solicitation by employees in the 
' parking lot and customer pick-up area on their own time and 
' gould prohibit the distribution of union literature at those 
| locations. Indeed, having found that Respondent trans- 
gressed upon employees’ protected rights by its offensive 
| no-solicitation, no-distribution rule, the Board fashioned a 
remedy which would give the imprimatur of Board ap- 
proval to such transgression. 
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Amazingly, the Board offered no justification for such 
faulty tailoring of its order; it merely suggested that the 
Trial Examiner’s Recommended Order was not in conform- 
ity with the Board developed solicitation and distribution 
rules applicable to retail establishments, citing Marshall 
Field & Co., 98 NLRB 88. 


B. The Trial Examiner’s Order Was Correct. 


The Trial Examiner discussed the acceptable prohibition 
from union activities including oral solicitation on the 
selling floor of retail stores and further assumed that ‘‘Re- 
spondent had the right to prohibit distribution of literature 
to employees on the selling floor and to prohibit employee 
union activities under those circumstances ...’’ (J. A. 351- 

/352). His decision makes clear the implication that his 
order is limited to selling areas and thus comports with 
Board orders applicable to retail establishments. 


C. Nonetheless the Board Erroneously Modified the Order 
Without Explanation. 


Unlike the Trial Examiner, the Board offered no clarifica- 
tion of its Order. As noted above, the Board’s Order is 
a blanket prohibition against solicitation and distribution 
in_publi¢ areas, although the law, including the Marshall 
Field ease upon which the Board relies, is clear that not 
all public places are subject to such a ban, and although ‘Re-- 
spondent introduced no evidence justifying such a restric- 
tion. 


The Board’s error in this case was in its readiness to 


apply boiler-plate remedies to situations without consider- 
ing each case on its facts. 
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D. The Board’s Order Would Prohibit Solicitation and 
Distribution of Union Literature in the Customer 
Pick-up Area and In the Parking Lot. 

1. No Special Circumstances Have Been Shown to Justify So 

Restricting Solicitation Rights. 
In 1945, in Republic Aviation Corp. v. N. L. RB. B., 324 


‘U.S. 793, 65 S. Ct. 982, the Supreme Court cited with ap- 
. proval the Board’s decision in Peyton Packing Co., 49 
i NLRB 828, that a rule prohibiting union solicitation, by an 
‘employee, outside of working hours although on company 


property, was presumptively invalid: 
Such a rule must be presumed to be an unreasonable 
impediment to self organization and therefore dis- 
criminating in the absence of evidence that special 
circumstances make the rule necessary in order to 
maintain (the employer’s business). 


In May Department Stores d/b/a Famous-Barr Co. 59 
NLRB 976, 980, enforced, 154 F. 2d 533 (8 Cir. 1946), the 
Board recognized a ‘‘special cireumstance”’ meriting an 


exception to above presumption. It held that there was 


justification for prohibiting union activity on the selling 


' floor of a retail establishment. However, it held that no- 
| solicitation rules should not apply to nonselling public areas 


such as washrooms and restrooms. 
The Board affirmed this holding in Meier & Frank Co., 


Inc., 89 NLRB 1016: 


The Board has previously decided that a department 
store may prohibit union solicitation on its selling 
floors, even during employees’ off duty time, because 
of the fact that department stores, unlike industrial 
establishments are frequented by customers of the 
employer, and union solicitation on selling floors is, 
therefore, likely to be disruptive of the employer’s 
business. However, a rule like the respondent’s which 
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apparently would prohibit union solicitation—off-the 
selling floors outside of working time .. . does not bear 
a reasonable_relationship-te-efficient-operation-of-the 
respondent’s business and therefore constitutes un- 
warranted interference with the employees’ rights un- 
der the Act. 


Accord: Goldblatt Brothers Inc., 77 NLRB 1262; J. L. Hud- 
son Co., 67 NLRB 1403; May Department Stores, 59 NLRB 
976; Marshall Field & Co., 34 NLRB 1; A. S. Beck Shoe 
Corp., 92 NLRB 1457. 


In the Marshall Field case, 98 NLRB 88, cited by the 
Board here as justification for modifying the Trial Exam- 
iner’s Recommended Order, the Board extended recognition 
of the possible detrimental effect of solicitation upon the 
employer’s business to aisles, corridors, escalators and in- 
terconnecting sales areas where solicitation “‘could directly 
affect the passage and safety of cnstomers in such-areas’’ 
98 NLRB at 92. The Board refused, however, to extend 


blanket permission for the application of no-solicitation 
rules to all public areas. Under Marshall Field, the cri- 
terion was selling areas and areas connecting selling areas. 
The Seventh Circuit, reviewing the Marshall Field case“, 
made it clear that not all public areas in retail establish- 
ments were to be closed to solicitation.** 


Thus the exception made for retail stores to the pre- 
sumption that rules prohibiting solicitation on company 
premises are invalid extends only to selling areas and areas 
closely connected to or connecting selling areas, not to 
parking lots and similar public areas. Marshall Field & 


14. 200 F. 2d 375 (1952). 

15. The court affirmed the Board’s finding that the no- 
solicitation rule as it applied to Holden Court was in- 
valid. Holden Court is a private street intersecting the 
main store. Although a ‘‘public’’ area frequented by cus- 
tomers, Holden Court constituted a permissible area for 
union solicitation. 
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i Co., 98 NLRB 88; Montgomery Ward & Co., 162 NLRB No. 
38, 64 LRRM 1052; Montgomery Ward & Co., 145 NLRB 
846, 849. 

Indeed, a situation analogous to the Marshall Field case 
is presented herein. In Marshall Field, the Board held that 

: the application of a no-solicitation, no-distribution rule by 
a department store barring employees and nonemployees 
from soliciting in certain areas of the store and its outside 
premises, not directly used for selling purposes, violated 
Section 8 (a) (1). Included in those areas was Holden Court, 

| & private street owned by Marshall Field’s but used by the 

‘ public as an accessway between buildings. Here, Heck’s 

' parking lot, like HoldenCourt;is-open_to_and used by the 

| employees andthe public attke- Respondent may not open 
its parking lot to the public, on one hand, and interfere 
with its employees’ organizational efforts, on the other, 

| by barring access to it by off-duty employees who wish to 
solicit other off-duty employees or to distribute union 
literature to them. General Electric Company, Battery 

' Products, Capacitator Department, 163 NLRB No. 30, 64 

‘'LRRM 1312; Arlan’s Department Store of Charleston, 

| Ine., .... NURB 7° 59 LRRM 1256. Furthermore, a 
parking lot to a discount house built primarily for public 
use as an adjunct to the store, like the private street in- 
tersecting the Marshall Field & Company store, although 
frequented by customers, has no characteristics which 
would render solicitation or distribution of literature in 

this area ‘‘incompatible with the purpose for which that 
area had been set aside for public use.’’? Marshall Field ¢ 
Co., 98 NLRB 88, 93, enforced on this point, 200 F. 2d 


' 16. Since no exceptions were taken to the Trial Examin- 

' er’s Decision in Arlan’s Department Store, Board case 
No. 9-CA-3308, the Trial Examiner’s Decision was adopted 
by the Board ’and not published in the official Board Re- 
ports. 
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375, 380 (7 Cir. 1952). Thus, the Board’s Order, in that 
it fails to prohibit application of the no-solicitation, no-dis- 
tribution rules to the parcel pick-up and parking lots areas, 
does not comport with existing law and must be modified 
so as to afford full protection of the Heck’s employees’ Sec- 
tion 7 rights. 


2. No Special Circumstances Have Been Shown to Justify So 
Restricting Rights of Employees to Distribute Union Litera- 
ture. 

The Board’s Order would prohibit distribution of union 
literature in the parking lot-end the customer pick up-area, 
for the record shows that these areas are working areas 
where employees carry_packages to customers” <ars-ané 
perform other service functions.” _However, the customer 
pick-up area, it is clear, cannot be considered to be selling 
space and certainly solicitation in this area could not have 
any adverse effect on sales activities. Marshall Field 


& Co., 98 NLRB 88, 93; Amalgamated Food Employees 
Union, Local 590 et al. v. Logan Valley Plaza, Inc., 
U. S. .--y 88 S. Ct. 1601 (1968). Thus, there is no com- 
pelling reason for denying off-duty employees the right to 
solicit in this area. 


The Board has held that no-distribution rules, like no- 
soliciation rules, are invalid, absent special circumstances 
showing the necessity of some restriction. Walton Mfg. Co., 
126 NLRB 697; see also, National Labor Relations Board 
v. United Steel Workers of America, CIO (Nutone, Inc.), 
243 F. 2d 593, 597, D. C. Cir. 1956; affirmed, 357 U. S. 
357, 78 S. Ct. 1268 (1958). Recognizing that distribu- 
tion of literature posed some different problems than 
did oral solicitation because of the potential of littering 
the employer’s premises, the Board has permitted a 

17. The record shows that some employees in the course 


of their employment work in the parking lot washing it 
down, cleaning it, etc. (J. A. 33). 
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ban on distribution of literature within working areas. 
Stoddard-Quirk Mfg. Co., 188 NLRB 615, 621. However, as 
to certain public areas (such as parking lots) the Board 
has held that considerations of efficiency and order which 
may_be deemed of first importance within-buildings where 
‘production is being carried on, do not have the same-force 
in the case_of_parking lots. LeTourneau Company of 
Georgia, 54 NLRB 1253, 1261, affirmed, sub nom. Republic 
Aviation Corp. v. N. L. R. B., 324 U. 8. 793, 65 S. Ct. 982. 


A blanket restriction on distribution in all public areas, 
as the Board has ordered here, does not comport with 
Board or court law or with the policies of the Act. Section 7 
rights may not be restricted so cavalierly without even 
a showing that some special circumstance exists which re- 
quires that solicitation and distribution be limited to non- 
public areas, ef. Stoddard-Quirk Mfg Co., supra. 

Indeed the Board’s statement in its brief that it did not 
intend that its order extend to the parking lots, is a 
‘clear admission of the faulty draftsmanship of its order 
iand of the validity of this Petition to Review. 


‘8, Arguably, There Are No Special Circumstances In This Case 
' Which Require That Solicitation and Distribution Be Pro- 
hibited In Public Areas. 


The nature a discount operation may even legislate 
lagainst application of the retail establishment exception, 
‘discussed above. The Heck’s operation is essentially self- 
service with infrequent customer-sales person contact 
(J. A. 110, 132D, 194, 214, 278). Moreover, the record 
shows the Heck’s St. Albans store to be ‘‘a big open area 
‘with various shelves’’ (J. A. 278). Respondent introduced 
ino evidence to suggest that oral solicitation of off-duty 
‘employees even on the selling floor would have a ‘‘direct 
|immediate and detrimental effect on... sales... or directly 
‘effect the passage and safety of customers.’’? Marshall 
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Field & Co., 98 NLRB at p. 92. But even if the Board 
no longer required proof in each case of disruption to the 
sales function of union activity on the selling floor, it 
cannot assume in each case that union activity in public 
nonselling areas will be so detrimental to sales so as to 
justify nullification of the employees’ organization rights 
in such areas. Under the Republic Aviation™ line of cases, 
the employer has the burden of proving ‘‘special cireum- 
stances’’ in defense to the presumption of invalidity. Since 
Respondent has adduced no evidence as to the potential 
injury to his business of solicitation or distribution in non- 
selling public areas, the rule as it applies to such areas 
must be presumed invalid. The Board erred in not so 
limiting the application of Respondent’s rules. 


Point III. 


THE BOARD’S ORDER IGNORES FIRST AMENDMENT 
FREEDOMS. 

The Board by failing to strike down any rule prohibiting 
peaceful union activity by employees or nonemployees in 
the store’s parcel pick-up zone or parking lot is condoning 
and abetting a violation of the First Amendment. Amal- 
gamated Food Employees Union Local 590 et al. v. Logan 
Valley Plaza, Inc., ...... U. S. —-~, 88 S. Ct. 1601 (1968). 
In the Logan Valley case, the Supreme Court held that 
picketing in a location open generally to the public, spe- 
cifically the parcel pick-up area and parking lot of a 
grocery store in a shopping center, is protected by the First 
Amendment [citing cases]. The Court specifically dis- 
credited the argument that picketing was materially dif- 
ferent from handbilling: ‘‘the question is solely one of 
right of access for the purpose of expression of views”’, 


18. Republic Aviation v. N. L. R. B., 324 U. S. 793, 65 
S. Ct. 982 (1945). 
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'88 S. Ct. at p. 1607. Thus, the Court’s Logan Valley de- 
cision holds that private property which is generally open 
‘to the public or ‘‘quasi-public’’ cannot remain immune to 
‘the. exercise of the freedom of speech exercised either by 
ioral solicitation, distribution of literature or picketing. 
‘Under Logan Valley, op. cit., Heck’s no-solicitation, no- 
distribution rules as they apply to the parking lot and 
‘customer pick-up area are not only violative of Section 7 
irights but of First Amendment rights. The Board erred in 
not protecting these rights against unlawful interference by 
this anti-union employer. 


CONCLUSION. 


Having found Heck’s no-solicitation, no-distribution 
rules violative of Section 8(a) (1), the Board was obliged to 
‘make as clear and as encompassing as possible its Order 
lagainst Heck’s. This Company repeatedly has shown its 
intention to circumvent the law and flagrantly to violate the 
policies of the Act (See Heck’s cases cited supra p. 5, fn. 1). 
‘It is reasonably forseeable that any loophole in a Board 
‘order would be utilized by the Company to transgress 
‘Section 7 rights. Particularly, since Respondent has em- 
‘ployed its illegal no-solicitation, no-distribution rule as a 
‘sword to decimate employee protected activities, e.g. as a 
pretext to discharge two union adherents [an act found by 
the Board, with Fourth Circuit approval, to have violated 
Section 8(a)(3): Heck’s Inc., 156 NLRB 760, enforced on 
this point, 386 F. 2d 317 (4 Cir. 1967) ], an order should be 
‘fashioned which unequivocally prevents Respondent from 
ienunciating a no-solicitation, no-distribution rule which 
conceivably may trample on employees’ Section 7 rights. 
Accordingly, a decree should issue which restrains Re- 
spondent from: 


(1)(£) Promulgating, maintaining, or enforcing any 
tule prohibiting employees from engaging in union 
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solicitation or from distributing union literature in 
nonselling areas of its premises during their non- 
working time. 


For the reasons stated, it is respectfully submitted that 
the petition for review in Case No. 21,809 should be granted, 


and that the Board’s Order modified as noted above should 
be enforced (Case No. 21,921). 


Respectfully submitted, 


Mozart G. RatNER, 
818-18th Street, N. W., 
Washington, D. C. 20036, 
Apert GorE, 
Jupira A. LonnQvist, 
Counsel for Petitioner. 


Jacoss & Gore, 
201 N. Wells Street, 


Chicago, Illinois 60606, 
Of Counsel. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,809 


Foop STORE EMPLOYEES UNION, LocaL 347, AMALGAMATED 
MEaT CUTTERS AND BUTCHER WORKMEN OF NORTH AMERICA, 
AFL-CIO, Petitioner 


V. 
NATIONAL LABOR RELATIONS BOARD, Respondent 


No. 21,921 
NATIONAL LABOR RELATIONS BOARD, Petitioner 
Vv. 
Hecx’s, INc., Respondent 
and 


Foop STorE EMPLOYEES UNion, Local 347, AMALGAMATED 
MEaT CUTTERS AND BUTCHER WORKMEN OF NORTH AMERICA, 
AFL-CIO, Intervenor 


ON PETITION TO REVIEW AND ON PETITION FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


ISSUES PRESENTED FOR REVIEW 


The questions presented, as formulated in the prehearing conference 


stipulation (J.A. 1-4), are as follows: 


Case No. 21,809 
1. Whether the Board should have required Heck’s, Inc. to cease and 
desist from promulgating, maintaining or enforcing any rules or conditions 


of employment prohibiting employees from soliciting on behalf of a union 
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while on Heck’s premises, while on their own time, or from distributing 
union literature on Heck’s premises, on their own time and away from the 


actual working area. 


2. Whether the Board’s failure to require the Company to abolish its 
no solicitation rule deprives employees of their constitutionally guaranteed 


freedom of speech. 


Case No. 21, 921 
1. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(1) of the Act by 
promulgating and enforcing an unlawfully broad rule forbidding employees 


from soliciting on behalf of a labor organization. 


2. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(1) of the Act by 
interrogation and threats about employees’ union activities, by creating the 
impression of surveillance of the employees’ union activities and actually 
engaging in ‘such surveillance, and by seeking to induce employees to 
engage in surveillance and report on fellow employees’ union activities. 

3. Whether substantial evidence on the whole record supports the 
Board’s finding that Jerald Doss was transferred between the Company’s 
St. Albans and Kanawha City stores for discriminatory reasons, in violation 
of Section 8(a)(3) and (1) of the Act. 

4. Whether the Board properly found that the Company violated 
Section 8(a)(1) and (3) of the Act by discharging Pearl White to dis- 


courage union activity. 


5. Whether substantial evidence on the whole record supports the 


Board’s finding that the Company violated Section 8(a)(3) and (1) of the 
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Act by discharging Camillia Perkins and Charles Burlingame because of 
their union activities. 


6. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section (a)(5) and (1) of the 
Act by refusing, upon request, to bargain with the Union as the exclusive 


bargaining representative of the employees in an appropriate unit. 


(a) Whether the Board properly found that a unit limited to the 
employees of the Company’s St. Albans, West Virginia, store is appropriate 


for collective bargaining purposes. 


(b) Whether the Board properly denied the Company’s motion to 
reopen the record in order to introduce additional evidence in connection 
with its contention that the appropriate unit was one including all of the 


Company’s stores. 


(c) Whether the Board properly found that a majority of the em- 
ployees in the appropriate unit had signed union authorization cards by 
January 31, 1966, the date of the Company’s refusal to recognize the 


Union as exclusive bargaining representative. 


These cases have never previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


No. 21,809 is before the Court upon petition of the Food Store Em- 
ployees Union, Local 347, Amalgamated Meat Cutters and Butcher Work- 
men of North America, AFL-CIO (‘“‘the Union’) to review portions of an 
order of the National Labor Relations Board issued against Heck’s, Inc. 
(‘the Company”) on March 18, 1968, pursuant to Section 10(c) of the 
National Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C. Sec. 151, et seqg.). In No. 21,921, the Board has petitioned for 
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enforcement of its order. The Board’s decision and order are reported at 
170 NLRB No. 53 (J.A.- 346-386)./ This Court has jurisdiction of the pro- 
ceedings under Section 10(e) and (f) of the Act; the Board’s jurisdiction is 


not contested. 


I. THE BOARD’S FINDINGS OF FACT 
The Board found that the Company violated Section 8(a)(1) of the 

Act by promulgating and enforcing an unlawfully broad no-solicitation 
rule, by interrogating and threatening its employees about their union 
activities, by creating the impression of surveillance of their union activi- 
ties, and by: seeking to induce employees to engage in surveillance. In 
addition, the Board found that the Company violated Section 8(a)(3) and 
(1) of the Act by transferring one employee and discharging three others 
because of their union activities, and violated Section 8(a)(5) and (1) of 
the Act by refusing to bargain with the Union as the exclusive bargaining 
representative of its employees in an appropriate unit. The evidence upon 


which the Board based its findings is summarized below. 


A. Background: The Company’s prior 
unfair labor practices 


Heck’s,! Inc., is a West Virginia corporation engaged in the retail sale 
of merchandise at various locations in West Virginia and Kentucky (J.A. 
347; 293, 302). Since 1964, in addition to the instant case, the Company 
has been the subject of eight unfair labor practice proceedings before the 
Board (J.A. 347), five of which having received court review.” In most of 

«J A” refers to portions of the record printed as a joint appendix to the briefs. 


References preceding a semicolon are to the Board’s findings; those following are to the 
supporting evidence. 


2The decisions of the Board and courts are reported at 150 NLRB 1565 (1965), 
enforced per curiam, 369 F.2d 370 (C.A. 6, 1966); 156 NLRB 760 (1966), enforced as 
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the cases, the Company was held to have engaged in unfair labor practices 

similar to those found herein (J.A. 347),7 and some management officials 

who committed unfair labor practices found in the earlier cases also com- 

mitted unfair labor practices found in this proceeding. However, none of 

the prior cases involved the Company’s St. Albans, West Virginia, store. 
B. The Company maintains an unlawful no-solicitation 


rule during the Union’s organizational campaign at 
St. Albans 


The Union began its organizational campaign at the Company’s St. 


Albans store about the middle of October 1965 (J.A. 348; 45, 48). Union | 


representative Woodrow Gunnoe visited the store a number of times in 
October, and about November 2, 1965, he distributed union literature to 
the employees in the store (J.A. 348; 48, 102-103). On November 8, 
1965, when Gunnoe returned to the store with union literature, assistant 
store manager Noel Peters (J.A. 294, 41, 168) advised him that there was 
a rule against distributing literature in the store and asked him to stop 
doing so (J.A. 349; 49, 168-170). Gunnoe left the store a few minutes 
later (J.A. 349; 49-50). 
The rule to which Peters referred was posted at the entrance to the 


store and near an office on the selling floor (J.A. 348; 48-49, 103). The 
signs read: “No solicitation” (J.-A. 236, 263-264). There was also a notice 


modified, 386 F.2d 317 (C.A. 4, 1967); 158 NLRB 121 (1966); 159 NLRB 1151 (1966), 


enforced per curiam, 387 F.2d 65 (C.A. 4, 1967); 159 NLRB 1331 (1966); 166 NLRB 


Nos. 32 and 38 (1967), enforced as modified, 68 LRRM 2638, 58 L.C. para. 12,839 (C.A. 


4, 1968); 171 NLRB No. 112 (1968). 


These included coercive interrogations, threats of reprisals for engaging in union 
activities, creating the impression of surveillance, layoffs and discharges for discrimina- 
tory reasons, and refusals to bargain, in violation of Section 8(a)(1), (3) and (5) of the 
Act. 
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posted on the’ bulletin board in the employees’ upstairs lounge reading: 
“NO SOLICITING OR DISTRIBUTING LITERATURE TO OR BY EMPLOYEES 
WHILE WORKING” (J.A. 348; 345, 103, 236, 253-254, 263-264). In addi- 
tion, the current ““Heck’s Employees Policy Handbook,” which the Com- 
pany had distributed to all employees (J.A. 348; 270-271), contained the 
following rule with respect to “Solicitation” (J.A. 348-349; 334): 


No solicitation, either by employees or others, will be per- 
mitted on the premises, without the express written per- 
mission of the store manager. Upon observing any such 
solicitating [sic], please report the same to the store 
manager. 


In mid-November 1965, Company Vice-President and Personnel Mana- 
ger Ray Darnell (J.A. 294, 41, 137-138) held separate meetings with the 
employees on the morning and afternoon shifts (J.A. 349; 75-76, 103-104, 


217-218). At each session, Darnell told the assembled employees that 


they would be fired if they engaged in any activities on behalf of the 
Union while they were on Company premises (J.A. 349; 76, 77-78, 103- 
104, 217-218). According to the Company’s supervisors, the no-solicita- 
tion and no-distribution rule applied to the employee lounges, which were 
nonworking areas where the employees ate lunch and took their breaks 
(J.A. 349-350; 170-171, 171-172, 254-255). Moreover, the rule applied at 
all times during store working hours, as distinguished from the individual 
employees’ actual working time (J.A. 350; 170-171, 171-172, 217-218). 
As Darnell informed the employees, there were to be “no organizational 
campaigns or anything carried on during store working hours,” although 
“what they did after they went home was strictly up to them” (J.A. 350; 
217-218). 
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C. The Company interrogates and threatens employees, 
creates the impression of and engages in surveillance, 
and seeks to induce employees to report on fellow 
employees’ union activities 


During the Union’s organizational campaign, Company President Fred 
Haddad (J.A. 294, 41) and Personnel Manager Darnell spoke with several 
employees about the Union. Thus, on November 20, 1965, Haddad tele- 
phoned employee Jerald Doss on three separate occasions (J.A. 353; 199, 
200-201). In the first conversation, Haddad asked whether Doss had 
signed a union card. Doss indicated that he had not, although he had 
signed a card two weeks earlier (J.A. 200). Doss also testified that Haddad 
“asked me if there was any Union talk in the store and I told him no. He 
asked me where I eat, if I eat in the eriplovers lounges, and I told him 
no, and he wanted to know if there had been any Union talk in the em- 
ployees’ lounge and I told him no, because I hadn’t been eating in there” 
(J.A. 353; 200). During the second conversation, Doss stated that Haddad 
“asked if Charles Young and I had been having Union meetings at my 
house, and I said no. He asked if Carolyn Edens did, I believe, the only 
name I remember” (J.A. 353; 201). Haddad also asked whether other 
named employees had attended union meetings at Doss’ home or at any 
other place (ibid.). After Doss denied that there had been any Union 
meetings, Haddad stated that he knew there were such meetings, and that 
Doss’ house had been watched. (Jbid.). In the third conversation that 
day, Haddad again asked whether Doss was involved in union activity, 
which Doss denied. Haddad then asked Doss if he “would listen for Union | 


talk and report back to him,” which Doss refused to do (J.A. 354; 201- 


202). Very shortly thereafter, Doss was transferred to another store (J.A. 
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354; 202).4 Prior to the transfer, Doss overheard Personnel Manager 
Darnell ask Pearl White whether Doss had engaged in any Union activity 
(J.A. 354; 204, 183-184). 


At approximately 7 p.m. on February 1, 1966, Company President 
Haddad approached Pearl White while she was working in the store and 
asked whether she had joined the union (J.A. 354; 179-180). White 
avoided answering, but when Haddad repeated the question, White untruth- 
fully denied that she had joined (J.A. 354; 180). Haddad then stated that 
he had a paper in his hand which proved that she had joined. He further 
indicated that he had been at a meeting with the Union that day and he 
knew who had signed and who had not. Haddad then angrily stated that 
“he would transfer or fire or whatever you want, out the door....” 
(J.A. 354; 180-181), and indicated that “you are the stupidest bunch to 
sign up for the Union” (J.A. 354; 182). White was discharged two hours 
later (J.-A. 354; 179-180), admittedly because of her Union activity (J.A. 
362; 145-146, 176).° The Company further admits that all of the fore- 
going conversations took place, as alleged in paragraph 5(a) of the com- 


plaint (J.A. 354; 340A, 294-295, 174-175). 


On December 21, 1966, Personnel Manager Darnell engaged employee 
Charles W. Burlingame in conversation at the St. Albans store (J.A. 354; 
115). Darnell asked whether Burlingame “had heard whether or not there 
was a union being organized or if [he] knew of any individuals trying to 
bring the Union into the store” (J.A. 354-355; 116). Burlingame untruth- 
fully denied’ having any direct knowledge of this (see pp. 11-12, infra). 


Darnell then’ asked him to find out who was trying to bring the Union in 


4Doss’ transfer is discussed, infra, pp. 9-10, 27-28. 


Swhite’s discharge is more fully discussed, infra, pp. 28-33. 
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and to report his findings either to Darnell or to store manager Quinlan, 
but not to mention their conversation to anybody else. (J.A. 355; 116). 
Burlingame was also told that Darnell had ways and means of finding out 


these matters. (/bid.). 


D. The discriminatory transfer of Jerald Doss 

Doss began to work for the Company in February 1964, and was em- 
ployed exclusively as a shoe clerk at the St. Albans store (J.A. 356; 195, 
213, 214-215). In November ‘1965, three or four days after Doss refused 
to assist Company President Haddad by reporting on fellow employees’ 
union activities, and after Haddad indicated his knowledge of the Union 
meetings that were being held at Doss’ home because it had been under 
observation (supra, p. 7), Doss was transferred to the Company’s 
Kanawha City store (J.A. 356; 202, 203, 214-215).® Quinlan, the St. 
Albans store manager, was not aware of the reason for the transfer at the 
time it was made, and was therefore unable to tell Doss why he was being 
transferred (J.A. 356; 209-210). Doss subsequently found out that he was | 
transferred to take the place of an employee in the Kanawha City shoe 
department who was out sick although, according to Darnell, the Company 
normally employs part-time help when temporary vacancies are created by 
employees’ illness (J.A. 356; 202, 209-210). When that employee 
returned, Doss was shifted to the sporting goods department at Kanawha 
City (J.A. 356; 207). In February 1966, after the Company discharged 
Pearl White from the shoe department for her union activity, Doss was 


transferred back to St. Albans to train a new employee for the shoe 


Doss expressed a desire to remain at the St. Albans store, where he could walk | 
to work, but was transferred to Kanawha City which was 13 miles distant (J.A. 356; | 
205-206, 209, 216). 
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department there (J.A. 356-357; 203, 207, 215). At the time, store 


manager Quinlan told Doss that he was happy to have him (Doss) back 
(J.A. 357; 208). After 3 or 4 days at St. Albans, however, Doss was 
retransferred ‘to the Kanawha City sporting goods department (J.A. 357; 
203, 215). On February 10, 1966, he was laid off, allegedly for lack of 
work (J.A. 357; 203-204).” 


E:. The Company discharges Burlingame and Perkins 
because of their union activities 


Charles Burlingame and Camillia Perkins were discharged on January 
3, 1967, assertedly because the Company had received bad written reports 
regarding their work from a professional shoppers’ service which the Com- 
pany employed® (J.A. 363, 364; 132-133, 232, 110, 117-118, 248). The 
Board found, however, that Burlingame and Perkins were discharged in 
order to discourage union activity among the employees, and that the 
shoppers’ reports were seized upon as pretexts which could be used to 


justify that action (J.A. 368). The evidence shows the following: 


1. Charles Burlingame 
Burlingame was hired by personnel manager Darnell in May 1966 
(J.A. 365; 110, 220, 265). Darnell and store manager Quinlan indicated 
that Burlingame was an excellent employee for a long time thereafter (J.A. 
365; 221, 265). Indeed, because Burlingame was doing such a good job, 


7 Although Doss was the least senior employee in the department, there were 
other employees in the store with less service (J.A. 357; 210). 


8 The shoppers’ service sends its trained personnel into each of the Company’s 
stores once a ‘month at varying times. The shoppers, pretending to be customers, 
choose employees at random and seek their assistance in making purchases. The shop- 
pers rate the ¢mployees on their appearance, courtesy, and helpfulness, and file writ- 
ten reports with the Company once a month for each store (J.A. 363, 364; 222-223, 
240-242). 
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the Company took extraordinary steps (including a 10-cent hourly wage 
increase) to help him out when his wages were twice garnisheed in Sep- 
tember 1966 (J.A. 365, 366; 111-112, 114-115). Although Darnell and 
Quinlan stated that they observed Burlingame not attending to his job 
toward the end of November or the beginning of December, and asserted 
that they discussed the matter between themselves, nothing was said to 
Burlingame about such alleged deficiencies (J.A. 365; 118, 265-266, 272- 
273). Similarly, while Burlingame was the subject of derogatory comments 
in shoppers’ reports for August, November, and December 20, 1966,° none 
of these was brought to his attention despite notations by Haddad and 
Darnell on the reports that employees were to be so advised. Moreover, 
no further investigation of the criticisms in the reports were made either 
by Darnell or Quinlan prior to Burlingame’s discharge (J.A. 365-366; 224- 
225, 243-245, 259, 260, 265-266, 267-268, 272-273).79 


About December 15, 1966, the Union became the subject of active 
discussion among the employees at St. Albans when the news came 
out that the Board was going to hold what Burlingame described as a 


“meeting.” / Burlingame engaged in a number of these discussions at the 


9 The reports indicated that Burlingame was not properly assisting customers and 
that he had a poor attitude. However, Quinlan stated that in his 3 years at St. Albans, 
only one employee had been discharged based upon shoppers’ reports, and that was 
for stealing. He could not remember a single instance where an employee was dis- 
charged for improperly assisting customers or for rudeness (J.A. 364-365; 280-281). 


10Darnell did speak to Burlingame once in December about certain problems 
in the hardware department where Burlingame worked. Although Darnell had the 
three derogatory reports concerning Burlingame in his possession, he made no men- 
tion of them but merely asked Burlingame to find out what was causing the prob- 
lems and to report back to him (J.A. 368; 244, 255-256). 


11 As Perkins testified, the news was broadcast over radio and television (J.A. 365; 
131). 
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Plaza Restaurant, a coffee shop adjacent to the St. Albans store (J.A. 365; 
119-120). Toward the end of December, Burlingame had one such conver- 
sation at the coffee shop with Frank Jarrell, his supervisor in the hardware 
department, during which Burlingame stated that the employees needed 
union representation because they weren’t getting proper raises and 


because working conditions were poor (J-A. 365; 116-117). 


On December 18, 1966, Burlingame signed a union authorization card 
at the coffee shop, and thereafter he asked other employees to sign cards 
(J.A. 365; 111, 123-124). Among those signing at Burlingame’s request 
was the head of the sporting goods department (J.A. 365; 124, 126). As 
previously noted (supra, pp. 8-9), it was during this period that personnel 
manager Darnell questioned Burlingame about the Union’s organizing activ- 
ity at St. Albans, and asked him to find out which employees were behind 
it and report! his findings to Darnell or Quinlan. However, Burlingame 


never reported back to Darnell as requested (J.A. 367; 116). 


On January 3, 1967, store manager Quinlan discharged Burlingame, 
assertedly for unsatisfactory work over the past month and a half (J.A. 


365; 118). Burlingame had received no prior warnings about the quality 


of his work (J.A. 118); in fact, earlier that day, Quinlan gave Burlingame 


a pat on the back when he saw Burlingame putting a new supply of paint 
on the shelves (J.A. 365; 117-118). When Burlingame told his department 
head of the discharge later that day, Jarrell replied that Burlingame was 
one of the best workers he had ever seen (J.A. 365; 123). A week or so 
later, Jarrell informed Burlingame that, on the day of the latter’s discharge, 
Jarrell had told Company president Haddad the same thing (ibid.). Jarrell 
also related his conversation with Haddad to an employee who had asked 
why Burlingame was discharged (J.A. 105-106). 
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2. Camillia Perkins 

Perkins began working for the Company at the St. Albans store in 
November 1965 (J.A. 363; 127). Although she had been at work only a 
short time, Perkins was retained after the first of the year in 1966, when 
the Company usually reduces its staff (J.A. 366; 127, 160, 232-233, 338- 
339). During the summer of 1966, Perkins was off from work on two 
occasions, once because of illness and once because her daughter was 
involved in a car accident. On both occasions, Perkins was put back to 
work immediately upon her return (J.A. 363; 129-131); according to 
Darnell, this would indicate that Perkins was a satisfactory employee (J.A. 
363). She also received two wage increases during 1966, one prior to her 
absences and the other immediately upon her return (J.A. 127, 131, 249- 
250). 


Perkins was discharged on January 3, 1967, assertediy, because the 
Company had received three unfavorable shoppers’ reports concerning her 
work toward the end of 1966 (J.A. 363; 132-133, 232). Like Burlingame, 
Perkins was never criticized or reprimanded for her work, nor was she 
informed that she was referred to unfavorably in shoppers’ reports (J.A. 
363; 133, 232-233, 246-247, 248, 260-261, 268-269, 275). In fact, on 
December 29 and again on December 30, a few days prior to her discharge, 
store manager Quinlan and her immediate supervisor had spoken approv- 
ingly of work she had done (J.A. 363; 131-132). 


Perkins signed a Union authorization card in January 1966 (J.A. 363; 


127): She was also accustomed to discussing the Union at the Plaza coffee | 


shop with other employees, and was present when a number of employees 
signed authorization cards (J.A. 363; 131-132). She was also present when 


two employees took their signed union cards back and tore them up. On 
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that occasion, Perkins told one such employee that he should be ashamed 
of himself and should stand up for his rights (J.A. 363; 132, 132A-132B). 
F. The Company refuses to recognize and bargain with 


the Union representing a majority of its employees 
in an appropriate unit 


1. The refusal to bargain 
On January 31, 1966, Union representative Jack Brooks telephoned 
Company president Haddad and asked him to recognize the Union as the 
bargaining representative of the employees at the St. Albans store, exclud- 
ing office clerical employees, guards, department heads and supervisors, as 
defined in the Act (J.A. 369; 52-54). When Haddad stated that he 
doubted that the Union had any of the employees signed up, Brooks 


offered to show Haddad the Union authorization cards signed by the em- 


ployees to demonstrate that the Union had been designated by a majority 


of the employees as their representative for collective ‘bargaining (J.A. 369; 
53-54). Haddad stated that he wasn’t interested and hung up the phone 
(J.A. 369; 54). The Union confirmed this conversation by letter to 
Haddad dated and sent the same day (J.A. 369; 51-52, 315). In the letter, 
the Union repeated its offer to deliver the signed authorization cards to 


Haddad in proof of the Union’s representative status (J.A. 369; 315). 


Company attorney Holroyd answered the Union’s letter of January 
31 by letter dated February 3, 1966, in which he stated (J.A. 369; 318, 
52): 
It will be necessary for us to decline recognition of your 
union at this time, because: 


1. In light of the questionable methods of securing signa- 
tures on cards in the past, we doubt that you have an 
uncoerced majority. 2. Another union has advised us that 
it has a substantial interest in the St. Albans store and it 
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would be improper for us to extend recognition on the 
basis of your demand. 3. The unit demanded by you is 
inappropriate for collective bargaining purposes. I suggest 
you use the normal Board process as set out in Section 9 
of the Act to establish if you represent a majority of the 
employees in the appropriate unit. 


Personnel Manager Darnell, the only Company witness who testified 
about the Company’s reasons for refusing to recognize the Union, indi- | 
cated that he had no firsthand knowledge of the basis for such refusal 


because the Union’s request was received while he was out of town and 


was turned over to Company attorney Holroyd before he returned (J.A. 370; 
149, 150-152). Darnell also indicated that he did not know whether any | 
or all of the employees had signed union cards and that the Company had) 
made no effort to find out, explaining that the Company distrusted cards | 
because “[sJome of the cards we had had in other hearings had een 


thrown out because they were, the names were supposedly forged on them. 


(J.A. 370; 154-156)./? 


2. The Union’s majority status in an 
appropriate unit 


As noted supra, p. 14, the Union requested recognition as the bar- 


gaining representative of the employees at the Company’s St. Albans store, 
excluding office clerical employees, guards and supervisors. The Company 
denied the request assertedly because, inter alia, “the unit demanded [by | 
the Union] is inappropriate for collective bargaining purposes,” without | 


stating why it was allegedly inappropriate. 


12 As more fully discussed, infra, p. 40, none of the previous cases involving the 
Company contained a finding that any cards had been forged. | 
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The complaint (J.A. 296-297, para. 9) alleged that an appropriate unit 
consisted of ‘“‘all employees of [the Company’s] St. Albans, West Virginia, 
store, excluding warehouse employees, the store manager, assistant store 
manager, office! clerical employees and all guards, professional employees 
and supervisors as defined in the Act” (J.A. 371). At the hearing, the 
Company agreed with the unit stated in the complaint except that it 
would include the clerical and warehouse employees in the unit (J.A. 371; 
98). In its brief to the Trial Examiner, however, the Company subse- 
quently agreed that the three warehouse employees should be excluded 
from the unit (J.A. 371; 340)./3 In accordance with the agreement of all 
parties and with the Board’s finding in an earlier case (166 NLRB No. 38) 
that a separate unit of warehousemen and truckdrivers employed at several 
of the Company’s locations, including St. Albans, constituted an appropri- 
ate bargaining unit,/4 the Board excluded the warehouse employees from 
the store unit here (J.A. 371). However, the two office clerical employees 


at the St. Albans store were included in the unit (J.A. 371; 338-339). 


As of January 31, 1966, the date of the Company’s refusal to recog- 


nize the Union, there were 41 employees in the unit thus found to be 


13The Union’s position at the hearing was also that the warehouse employees 
should be excluded from the unit (J.A. 376, n. 13; 165). While the Union’s demand 
for recognition did not expressly indicate that warehouse employees were excluded 
from the unit it sought to represent, the Company has never raised an issue on that 
point (J.A. 376, n. 13). 


1#1t was stipulated at the hearing that the Teamsters Union had demanded rec- 
ognition in the foregoing unit on or about October 9, 1964, that a Trial Examiner’s 
decision had issued involving the unit requested by the Teamsters, and that the case 
was then before the Board (J.A. 286-287). The Board subsequently ordered the Com- 
pany to bargain with respect to this unit (166 NLRB No. 32, 1967), but the Fourth 
Circuit set this order aside (68 LRRM 2638). 
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appropriate (J.A. 374; 338-339). Of these employees, 23 had signed 


cards unambiguously authorizing the Union to represent them for collec- 
tive bargaining purposes prior to January 31, 1966 (J.A. 374-375; 45-47, 
55-56, 58-59, 68-69, 72-74, 80-81, 82-83, 83-88, 99-102, 108-109, 126- 
127.16 


5That unit was comprised of all employees of the Company’s St. Albans store, 
including clerical employees, Wanda Kanedy, Albert Kessel and Pearl White, but ex- 
cluding warehouse employees, guards, professional employees, the store manager, 
assistant store manager, all other supervisors as defined by the Act, and Judy Rayns 
(J.A. 374). The unit placement of the four named individuals was litigated at the 
hearing. Pearl White’s employee status is shown on pp. 29-33, infra. Although card- 
signer Kanedy was out sick on the date of the Union’s demand, the Examiner in- 
cluded her on the ground that there was a reasonable expectation that the Company 
would put her back to work when she returned, as in fact occurred (J.A. 372-373; 56, 
57, 60-63, 129-131, 280, 285, 286). See, N.L.R.B. v. Atkinson Dredging Co., 329 
F.2d 158 (C.A. 4, 1964), cert. denied, 377 U.S. 965. The Examiner included non- 
signer Kessel, because the record showed that he started work on January 26, 1966, 
prior to the Union’s January 31 bargaining demand (J.A. 373; 340), but excluded 
non-signer Rayns because it could not be determined that she began working on | 
the Thursday prior to January 31 rather than the Thursday following (J.A. 373; 140- 
141, 142-144, 340). Having failed to except before the Board to Kanedy’s inclusion and 
Rayns’ exclusion, the Company may not complain of these rulings before this Court. 
NL.R.B. v. Ochoa Fertilizer Corp., 368 US. 318, 322 (1961); N.L.RB. v. Seven-Up 
Bottling Co., 344 U.S. 344, 350 (1953); Marshall Field & Co. v. N.L.R.B., 318 US. 
253, 256 (1943); Dallas General Drivers vy. N.L.R.B., __ App. D.C. __, 389 F.2d 
553, 554-555 (1968). 


16The cards read as follows: 
APPLICATION 
Food Store Employees Union, Local No. 347 
P.O. Box 2751 Charleston, W. Va. 
The undersigned hereby authorizes this Union to represent his or 
her interest in collective bargaining concerning wages, hours, and 
working conditions. 


Company's Name Your Name 
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ill. THE BOARD’S CONCLUSIONS AND ORDER 

The Board concluded that the Company violated Section 8(a)(1) of 
the Act by promulgating and maintaining an unlawfully broad rule for- 
bidding employees from soliciting and distributing literature on behalf of 
a labor organization, by interrogating and threatening employees concern- 
ing their union activities, by creating the impression of and actually engag- 
ing in surveillance of the employees’ union activities, and by seeking to 
induce employees to report on fellow employees’ union activities (J.A. 
350-351, 353-356). The Board also found that the Company violated the 
Act by transferring Doss and discharging White, Burlingame and Perkins 
because of their union activities (J.A. 358, 362, 368), and violated Section 
8(a)(5) and (1) of the Act by refusing, upon request, to bargain with the 
Union as the exclusive bargaining representative of the employees in an 


appropriate unit (J.A. 377). 


Accordingly, the Board ordered the Company to cease and desist 
from the unfair labor practices found, and from in any other manner inter- 
fering with, restraining or coercing the employees in the exercise of their 


Section 7 rights; to bargain collectively with the Union upon request; to 


Company’s' Address Your Street Address 
Date: 
City & State 


Witness: | Your Phone Number 


Such cards were signed by the following 23 employees: Reba Phillips, Sharon 
Thomas, Wanda Kanedy, Charles Young, Wesley Runyan, Harold Stinnett, Ernie Rus- 
sell, Jerald Doss, Joseph Miller, Lawrence Lowry, Francis Pauley, Alice Murray, Pearl 
White, Irene Morris, Vivian Hanshaw, Carolyn Edens, Phyllis Cooper, Mable Cobbs, 
Ruth Baker, Lowell Chambers, Larry Truman, Elaine Morris and Camillia Perkins. 
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rescind its unlawful no-solicitation and no-distribution rules; to reinstate 
Burlingame and Perkins to their former or substantially equivalent posi- 
tions, and to make them, as well as White and Doss, whole for any loss of | 
earnings or other benefits they may have suffered by reason of the dis- 
crimination against them; and to post the usual notices (J.A. 385-386, | 
379-382). 


SUMMARY OF ARGUMENT 
I. 


From the record, it is clear that there is adequate evidence upon which 
the Board could properly conclude that the Company violated Section 
8(a)(1) of the Act by promulgating and maintaining an unlawfully broad 
no-solicitation, no-distribution rule. Both the express language of the rule 
and the testimony of Company supervisors indicate that the employees were 
prohibited from soliciting for the Union during their non-working time and 
in non-selling areas of the Company’s premises, and from distributing union 


literature during non-working hours in non-working areas. 


The record also supports the Board’s finding that Company President | 
Haddad and Personnel Manager Darnell, in conversations with employees 
Doss, White and Burlingame, coercively interrogated and threatened them | 
with reprisals for engaging in union activity, created the impression of and 
admitted actually engaging in surveillance cf their union activities, and 
sought to induce them to spy on the union activities of their fellow 


employees, all in violation of Section 8(a)(1) of the Act. 


I. 


There was ample evidentiary basis for the Board’s finding that Jerald 


Doss was transferred between the Company’s St. Albans and Kanawha City 
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stores for discriminatory reasons, in violation of Section 8(a)(3) and (1) of 
the Act. Thus, Doss was transferred almost immediately after refusing to 
spy on the union activities of his fellow employees, and after the Company 
disclosed that it'was aware of Doss’ union activities. Moreover, the trans- 
fer represented a deviation from past Company practice in filling tempo- 
rary vacancies, and was a clear attempt to place an active union adherent 


outside the bargaining unit. 


iil. 


The evidence also supports the Board’s finding that Pearl White, 
Charles Burlingame and Camillia Perkins were discharged because of their 
union activities, in violation of the Act. The Company admits that White 
was discharged for that reason, and the record shows that she was an 
employee rather than a supervisor at the time of her discharge. She was 
not held out to the public and to the employees as a supervisor, and 
possessed none of the indicia of supervisory status. Moreover, under the 


circumstances, her discharge was unlawful assuming she was a supervisor. 


Although Burlingame and Perkins were the subject of critical shoppers’ 
reports, the record shows that they were highly regarded employees and 
that the Company seized upon the adverse reports as pretexts for their 
discharge. Thus, the Company never notified the employees of the 


existence of bad reports concerning their work, and otherwise gave little 


weight to them. Indeed, the record shows that no other employee had 


been discharged in the past for the reasons set forth in the reports. 
Moreover, the employees were active in the union campaign, and it is a 
reasonable inference that the Company knew of such activities and was 


motivated to discharge them for that reason. 
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IV. 


Finally, there is substantial evidence to support the Board’s finding 
that the Union had been designated by a majority of the Company’s | 
employees in the unit found appropriate, and that the Company refused 
to recognize the Union’s request for recognition in order to avoid its col- | 
lective bargaining obligation rather than because it had a good faith doubt 
of the Union’s majority status or because the unit requested was allegedly | 
inappropriate. At the time of the Union’s request for recognition, a clear 
majority of the employees had unambiguously designated the Union as 
their collective bargaining representative. The unit requested differed from 


that found appropriate only by 2 employees in a unit of 41, and did not 


destroy the Union’s majority status. The Company originally gave no 


reason for doubting the Union’s majority status, and later gave false ones.) 
Moreover, the Company refused to accept the Union’s offer to prove its | 
majority status, and thereafter made no attempt to ascertain the truth. 
In view of the Company’s long history of antiunionism and its other 
unfair labor practices which prevented a free election, the Board reason- | 


ably concluded that the Company unlawfully refused to recognize and bar 


gain with the Union. 
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ARGUMENT 


I. 


SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUPPORTS 
THE BOARD'S FINDING THAT THE COMPANY VIOLATED SEC- 
TION 8(a)(1) OF THE ACT BY PROMULGATING AND MAINTAIN- 
ING AN UNLAWFULLY BROAD NO-SOLICITATION AND NO- 
DISTRIBUTION RULE 


Because thé place of work has been recognized to be the most effec- 
tive place for the communication of information and opinion concerning 
unionization, it'is well settled that absent special justification, an employer 
may not lawfully forbid employees to engage in union solicitation on 
plant premises during the free time of the employees soliciting and being 
solicited; nor may he forbid the distribution of union literature in non- 
working areas during such nonworking periods. Republic Aluminum Co. 
v. N.L.R.B., 394 F.2d 405, 406-408 (C.A. 5, 1968); Stoddard-Quirk Co., 
138 NLRB 615, 618-621 (1962). Because solicitation in a retail store “if 
carried on on the selling floor, where customers are normally present, 
might conceivably be disruptive of the [store’s] business,” an employer 


who operates a retail store (as does the Company here) has the privilege 


of prohibiting union solicitation by employees in the selling area of the 


store even during their free time. May Department Stores Co., 59 NLRB 
976, 981 (1944), enforced, 154 F.2d 533 (C.A. 8, 1946), cert. denied, 329 
U.S. 725; Bonwit Teller v. N.L.R.B., 197 F.2d 640, 645 (C.A. 2, 1952), 
cert. denied, 345 U.S. 905. However, because no such special possibility 
of business disruption is presented by retail store employees’ union solici- 
tation and literature distribution in nonselling areas, in such areas these 
employees retain the statutorily protected right to engage in such activity 
to the same extent as employees in other types of establishments—that is, 


their employer may not forbid them to use their free time for engaging in 
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union solicitation in such nonselling areas, or for distributing union litera 
ture in nonselling, nonworking areas. See, May Department Stores, supra; 
Montgomery Ward & Co. v. N.L.R.B., 339 F.2d 889, 894 (C.A. 6, 1965); 
Marshall Field & Co., 98 NLRB 88, 92 (1952), modified, 200 F.2d 375 
(C.A. 7, 1952). | 


In clear contravention of retail employees’ statutory rights in this re- 
spect, the Company’s handbook which was distributed to all employees | 
stated that “no solicitation, either by employees or others, will be permit- 
ted on the premises... .” It is clear from the express language of the 


rule and from the testimony of Company supervisors (supra, p. 6) that! 


the employees were prohibited from soliciting and distributing for the Un- 


ion during their nonworking time, even in nonselling and nonworking 


areas such as the employees’ lounge and the Company parking lot. Per- | 
sonnel Manager Darnell left no doubt of that when he told the assembled 
employees in November 1965 that they would be fired if they engaged in 


any activities on behalf of the Union while they were on Company prem- 
ises (supra, p. 6).7 7 The Board properly concluded, therefore, that the 
rule on its face violated Section 8(a)(1) of the Act. N.L.R.B. v. Great At- 


lantic & Pacific Tea Co., 277 F.2d 759, 762-763 (C.A. 5, 1960)./8 


| 
17D arnell’s statement was made during the Union’s organizational campaign and 

after “no solicitation” signs were posted at various locations in the store, including the 
employees’ lounge. 
18The existence of the rule constitutes a violation of Section 8(a)(1) without a) 
showing that the Company had occasion to discipline employees for violating it, since 
fear that the rule might be enforced would foreseeably deter employees who would 
otherwise want to engage in the protected activity which the rule forbids. See, Jas. 
H. Matthews & Co. v. N.L.R.B., 354 F.2d 432, 440-441 (C.A. 8, 1965), cert. denied, 
384 U.S. 1002; N.L.R.B. v. Walton Mfg. Co., 289 F.2d 177, 180-181 (C.A. 5, 1952), 
Darnell’s threat to discharge those who violated the rule increases the likelihood that 
an employee notified of the rule “might well be deterred, or else reasonably assume | 
that he acted at his peril” (Walton, supra, 289 F.2d at 180-181). 
| 
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The Union contends that the Board’s remedial order (J.A. 385-386), 
modifying the Trial Examiner’s recommended order (J.A. 379-382), has 
the effect of permitting the Company to proscribe solicitation and distri- 
bution on behalf of the Union in the Company’s parking lot by employ- 
ees during their non-working time. The Board agrees that such a restric- 
tion would be improper (Marshall Field, supra, 200 F.2d at 377, 382; Re- 
public Aluminum, supra, 394 F.2d at 406-408; Republic Aviation Corp. 

v. NL.R.B., 324 U.S. 793 (1945)), and did not intend that result. Should 
the Court agree with the Union that the Board’s order is susceptible to 
such an interpretation, the Board has no objection to a clarification there- 


of in the foregoing respect. 


Il. 


SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUPPORTS 
THE BOARD'S FINDING THAT THE COMPANY VIOLATED SEC- 
TION 8(a\1) OF THE ACT BY INTERROGATING AND THREAT- 
ENING EMPLOYEES CONCERNING THEIR UNION ACTIVITIES, 
BY CREATING THE IMPRESSION OF AND ACTUALLY ENGAG- 
ING IN SURVEILLANCE OF THE EMPLOYEES’ UNION ACTIVI- 
TIES, AND BY SEEKING TO INDUCE EMPLOYEES TO REPORT 
ON FELLOW EMPLOYEES’ UNION ACTIVITIES 


As more fully set forth in the Counterstatement (supra, pp. 7-9), 
after the Union commenced its organizational campaign, Company Presi- 
dent Haddad and Personnel Manager Darnell committed a series of Section 
8(a)(1) violations during the course of conversations with several employ- 


ees concerning the Union. Thus, Haddad’s statement that he knew of Un- 


ion meetings which were held at Doss’ home, because Doss’ house had 


been watched (supra, p. 7), was a clear admission that the Company had 
engaged in surveillance of the employees’ union activities, in violation of 


Section 8(a)\(1) of the Act. Montgomery Ward & Co. v. N.L.R.B., 339 
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F.2d 889, 890 (C.A. 6, 1965); N.L.R.B. v. Community Motor Bus Co., | 
335 F.2d 120, 122 (C.A. 4, 1964); Hendrix Mfg. Co. v. N.L.R-B., 321 | 
F.2d 100, 104-105 (C.A. 5, 1963). Moreover, Haddad’s statement that he 
had a paper in his hand which proved that Pearl White had joined the Un- 
ion, despite her denial, and that he knew which employees had signed up | 
for the Union and which had not, created the impression of surveillance | 
in further violation of Section 8(a)(1). International Union of Electrical, | 
Radio and Machine Workers v. N.L.R.B. (S.N.C. Mfg. Co.), 122 US. App. 
D.C. 145, 146-147, 352 F.2d 361, 362-363 (1965), cert. denied, 382 US. 
902; N.L.R.B. v. Merchants Police, Inc., 313 F.2d 310, 312 (C.A. 4, 1963), 
Haddad then unlawfully threatened reprisals by telling White that the em- 


ployees were “the stupidest bunch to sign up for the Union,” and thathe | 
would transfer or discharge those employees who had done so (supra, p- 8). 
General Teamsters, Chauffeurs and Helpers, Local Union No. 782 v. N.L.R.B. 
(Blue Cab Co.), 126 U.S. App. D.C. 1, 3, 4, 373 F.2d 661, 662, 664 (1967), 
cert. denied, 389 U.S. 837; Amalgamated Clothing Workers v. N.L.R.B. 
(Hortex Mfg. Co.), 120 U.S. App. D.C. 47, 48, 343 F.2d 329, 330 
1965)./9 Haddad’s request that Doss “listen for Union talk and report! 


19The Company sought to defend its statements to White on the ground that | 
she was a supervisor. As shown on pp. 29-32, infra, White was in fact an employee. | 
In any event, as the Board found (J.A. 355-356), such conduct violated the Act even | 
assuming her to be a front-line supervisor, as the Company contends. The Company’: 
knowledge that she had joined the Union must have made it aware that she would | 
likely transmit to her fellow union employees, with whom she had a close working 
relationship (infra, p. 30), the Company’s assertion that it knew the identity of 
and would discharge the employees who had joined the Union. Nor did the C 
attempt to forestall the relaying of such threats by asking White to keep them to her: 
self. See, J.C. Penney Co. v. N.L.R.B., 384 F.2d 479, 485 (C.A. 10, 1967). More- 
over, the Company’s coercive statements to White were not directed to her because 
of any Company anti-union policy limited to supervisors, or in an effort to alter any 
labor relations policy which she could implement (lawfully or otherwise) asa manage- 
ment representative. Rather, such remarks—which the Company did not suggest were 
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back to him” (supra, p. 7), and Darnell’s request that Burlingame find 
out who was trying to bring the Union in and to report his findings either 
to Darnell or to store manager Quinlan (supra, pp. 8-9), were clear attempts 
to induce employees to turn informer, in violation of Section 8(a)(1). 
N.L.R.B. v. Associated Naval Architects, Inc., 355 F.2d 788, 791 (C.A. 
4, 1966); Edward Fields, Inc. v. N.L.R.B., 325 F.2d 754, 759 (C.A. 2, 
1963); N.L.R.B. v. Bear Brand Roofing, Inc., 312 F.2d 616, 619 (C.A. 
10, 1962). Particularly in the light of this other unlawful conduct by 
the Company, as well as its discrimination against union adherents, Had- 
dad’s repeated questioning of employee Jerald Doss as to whether he 
had signed a Union card, whether he had been holding Union meet- 
ings at his home, and whether other employees were discussing the Un- 
ion in the store (supra, p. 7); Darnell’s questioning of Pearl White 


concerning Doss” union activities (supra, p. 8); Haddad’s repeated ques- 


tioning of Pearl White concerning her own union activities (supra, p. 8); 


and Darnell’s attempts to find out from Charles Burlingame which em- 
ployees were trying to bring the Union into the store (supra, pp. 8-9); all 
constituted coercive interrogation within the meaning of Section 8(a)(1) 
of the Act. Amalgamated Clothing Workers of America v. N.L.R.B. (Ham- 
burg Shirt Corp.), 125 U.S. App. D.C. 275, 371 F.2d 740, 743 (1966); 
Amalgamated Clothing Workers of America v. N.L.R.B. (Sagamore Shirt 
Co.), 124 U.S. App. D.C. 365, 378, 365 F.2d 898, 911: (1966); Truck 
Drivers and Helpers Local No. 728 v. N.L.R.B. (Overnite Transportation 
Co.), 124 U.S. App. D.C. 289, 290, 364 F.2d 682, 683 (1966). 


confidential—were in terms addressed to “the stupidest bunch to sign up for the Un- 
ion,” and constituted part of a pattern of conduct adopted by the Company to inhi- 
bit the concerted a¢tivities in which White and the rank-and-file employees undiffer- 
entiatedly participated. 
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SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUPPORTS 
THE BOARD’S FINDING THAT JERALD DOSS WAS TRANS- 
FERRED FROM THE COMPANY’S ST. ALBANS STORE TO ITS 
KANAWHA CITY STORE FOR DISCRIMINATORY REASONS, IN 
VIOLATION OF SECTION 8(a)(3) AND (1) OF THE ACT 


It is well settled that an employer violates Section 8(a)(3) and (1) of 
the Act if he transfers an employee from one job or location to another be-| 
cause of the employee’s known or suspected union activity. N.L.R.B. v. 
Palestine Telephone Co., 372 F.2d 937, 939-940 (C.A. 7, 1967); N.L.R.B. 
v. J. W. Mays, Inc., 356 F.2d 693, 697-698 (C.A. 2, 1966); N.L.R.B. v. 
Lowell Sun Publishing Co., 320 F.2d 835, 840 (C.A. 1, 1963); NLRB. 
v. Southern Electronics Co., 302 F.2d 145 (C.A. 6, 1962); N.L.R.B. v. Mit- 
co Undergarment Co., 212 F.2d 801, 802 (C.A. 3, 1954), cert. denied, | 
348 U.S. 888. We submit that there was ample justification for the Board’s 
finding that Jerald Doss was discriminatorily transferred here. Thus, Doss 
was transferred almost immediately after he refused to spy and report on 
the union activities of fellow employees, and after the Company revealed | 
that it knew about the Union meetings which were being held at his 
home (supra, p. 7). Moreover, while the transfer was assertedly for the pur- 


pose of filling a vacancy created by an employee who was out sick, Com- 
pany Vice-President Darnell admitted that such temporary situations are . 
normally filled by the employment of part-time help (supra, p. 9). And, 
when the sick employee returned to work, Doss was not sent back to St. 
Albans, but was transferred to a department at Kanawha City in which he 
had not previously worked. When an opening occurred in the shoe sec- | 
tion at St. Albans, a job in which he was experienced, Doss was not trans- 
ferred back permanently, but was merely recalled for a few days to train | 
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a new employee to fill the position (supra, pp. 9-10). This training assign- 
ment, and Quinlan’s stated pleasure in having Doss back (supra, p. 10), attest 
to his value as an employee. Nevertheless, within a few days, Doss was again 
returned to Kanawha City to work in the sporting goods department, where 
there was no real need for him since he was shortly thereafter laid off for 


lack of work (supra, p. 10). 


In these circumstances, the Board reasonably concluded that the 
transfers were motivated by a desire to remove Doss from the St. Albans 
store because of his union activities and his failure to assist the Company 


in its anti-union activities. 
IV. 


THE BOARD PROPERLY FOUND THAT THE COMPANY VIOLATED 
SECTION 8(a\(1) AND (3) OF THE ACT BY DISCHARGING 
PEARL WHITE TO DISCOURAGE UNION ACTIVITY 


The Company admittedly discharged Pearl White on February 1, 1966, 


because of her union activities (supra, p. 8), but sought to defend such 
conduct on the ground that she was a supervisor at the time rather than 
an employee. The Board’s rejection of this contention as to her status is 


entitled to acceptance by this Court. 


Whether an individual is merely a superior worker or actually a super- 
visor who shares the power of management is a question of fact, N.L.R.B. 
vy. Griggs Equipment Co., 307 F.2d 275, 279 (C.A. 5, 1962); Northern Vir- 
ginia Steel Corp. v. N.L.R.B., 300 F.2d 168, 171 (C.A. 4, 1962), in the de- 
termination of which the Board necessarily has a large measure of informed 
discretion, N.L.R.B. v. Elliott-Williams Co., 345 F.2d 460, 463 (C.A. 7, 
1965); Keener Rubber, Inc. v. N.L.R.B., 326 F.2d 968, 970 (C.A. 6, 1964), 
cert. denied, 377 U.S. 934; N.L.R.B. v. Swift and Co., 292 F.2d 561, 563 
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White returned to St. Albans until her discharge, there were usually three 
employees in the shoe section. White would normally work alone on one | 
shift and the other two employees would work the other shift (J.A. 359; 
191-192, 133-135). 


Prior to White’s transfer back to St. Albans, shoe sales were part of 
the clothing department, as was the case in all of the Company’s other 
stores (J.A. 359; 92, 157, 188). When White returned, clothing department 
head Opie Smith was not informed by any Company official that she was | 
to be the head of a newly-formed shoe department, and he therefore 
treated her as another employee subject to his immediate supervision (J.A. 
360; 189, 219, 237-238). In addition, although department heads in all | 


of the Company’s stores wear badges designating them as such, White wore 


the same type of badge as the other St. Albans employees (J.A. 359; 106- | 
107, 134-135). White never attended department head meetings at St. AL) 
bans; never hired or fired an employee; never interviewed prospective em- | 
ployees; never recommended raises; and never punished or reprimanded an 
employee (J.A. 361; 190-193). Moreover, the Company’s payroll records: | 
described White as a shoe clerk or saleslady in the St. Albans clothing de- | 
partment, rather than as the head of a separate shoe department (J.A. 359- 
360; 146, 158-159, 182-183). As previously noted, there was no separate 
department head of the shoe section prior to White’s return to St. Albans, 
nor was there any after she was discharged in February 1966 (J.A. 194, 
238). 


At the time of the hearing, White was working for the Company in 
another store (the Capital Street store)(J.A. 177), and she refused to testify | 


at the hearing until the subpena requested by counsel for the General 
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(C.A. 1, 1961). This is so “because of the infinite possible variations in 
responsibilities enumerated in § 2(11)””" which require the Board to adopt 
a “case-by-case approach.” International Union of United Brewery Work- 
ers v. N.L.R.B. (Gulf Bottlers, Inc.), 111 U.S. App. D.C. 383, 389, 298 
F.2d 297, 303 (1961), cert. denied, 369 U.S. 843. Here, as with any issue 
of fact, the Board’s finding must be accepted if there is support for it upon 
the record considered as a whole, even though the Court might have made 
a different finding if it were the trier of fact. N.L.R.B. v. Inland Motor 
Corp. of Virginia, 322 F.2d 457, 458 (C.A. 4, 1963). 


We submit that there was ample justification in the record for the 
Board’s finding that Pearl White was not a supervisor within the meaning 
of Section 2(11) of the Act. White was hired in 1961 as a saleslady in 
the clothing department at the St. Albans store (J.A. 358; 185, 188). Until 
her transfer to the Company’s Washington Street store, White sold shoes 
under the direction of Opie Smith, who was the clothing department head 
at the time (J.A. 358; 92, 188 45). White became head of the clothing de- 


partment at the Washington Street store upon her transfer there, and was 


paid by salary as were the other department heads (J.A. 358-359; 188, 191). 
In March 1965, White was transferred back to the St. Albans store at her 
own request (J.A. 359; 188). While she had been working in the Washington 


Street store, the St. Albans shoe section had been considerably enlarged, 


and White was assigned to that section (J.A. 359; 156-157). From the time 


Section 2(11) of the Act defines supervisor as: 


“|. ahy individual having authority, in the interest of the employer, 
to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward or discipline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively to recommend such ac- 
tion, if’. . . the exercise of such authority is not of a merely routine 
or clerical nature, but requires the use of independent judgment.” 
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Counsel had been enforced by a Federal district court (J.A. 356, n.5). In ! 
a pre-hearing affidavit, White had described her job prior to her discrimi- 


natory discharge as that of a shoe clerk or saleslady rather than a depart- — 
ment head (J.A. 182-183);7/ that she used this description advisedly is shown 


by her testimony at the hearing that she was presently “cosmetic depart- 
ment head” (J.A. 177). Under these circumstances, it is reasonable to sup- | 
pose that her hearing testimony was not intended to understate her duties | 
prior to her discriminatory discharge. Even so, her duties as she described | 
them fell far short of involving the “independent judgment” required by the 


statutory definition of the term “‘supervisor.” 


Thus, although stating that she left word for the employees on the 
other shift about what they were to do, White indicated that these instruc- 
tions concerned daily repetitive tasks (bringing out merchandise, putting it | 
on the shelves, pricing the shoes, and checking in the orders) which clerks in 
any shoe store would do (J.A. 361; 194).?2 The only authority she claimed | 
over the other shoe clerks was to tell them when to report for work—but | 
she first checked this with store manager Quinlan, who alone set the 
employees’ work schedule (J.A. 361; 190, 192). White would also check 
with Quinlan when an employee wanted to leave work early (J.A. 192).| 
Although White did consult with the Company’s buyers, the latter purchased 
the shoes and set the prices (J.A. 361-362; 189, 192). The narrow limita 


tions on White’s functions amply warranted the Board’s conclusion that 


214 similar prehearing affidavit was given by witness Doss, who (like White) was, 
at the time of the hearing a department head at another Company store and was testi- 
fying pursuant to a court enforced subpena (J-A. 356, n. 5; 204-205). | 


2Similar testimony was given by witness Doss (J.-A. 214). 
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Pearl White was not a supervisor,” and, therefore, that her admitted dis- 


charge for union activity violated Section 8(a)(3) of the Act. 


In any event, as the Board found (J.A. 362, n. 8), under the circum- 
stances of this case White’s discharge coerced rank-and-file employees in 
the exercise of their organizational rights, and therefore violated Section 
8(a)(1), even if White herself was a supervisor within the meaning of Sec- 
tion 2(11) of the Act. The discharge of a supervisor unlawfully infringes 
on employee rights where such a discharge would reasonably lead employ- 


ees to fear that they will suffer the same fate should they adhere to the 


union.” Pearl White’s discharge, admittedly for union activity, would tend 


to engender such rank-and-file apprehensions. White was but one of sev- 
eral persons discriminated against and subjected to coercive remarks. All 
the other victims were admittedly employees, and the Company’s unlaw- 
ful conduct—in¢luding the threats made to White that union members 
would be discharged—was directed at a union organizing drive in which all 
participated. There is no evidence whatever that White’s discharge was in 
any way due to her alleged supervisory status, or that the other employ- 
ees had any reason to suppose that it was. A different case would be 


presented had the Company advised the employees that White’s union ac- 


23 See, Tele-Trip Co. v. N.L.R.B., 340 F.2d 575, 578 (C.A. 4, 1965); Plastic Work- 
ers Union v. N.L-R.B., 369 F.2d 226, 228-230 (C.A. 7, 1966);N.L.R.B. v. Parma Water 
Lifter Co., 211 F.2d 258, 261 (C.A. 9, 1954), cert. denied, 348 US. 829. 
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tivity had exposed her to discharge only because she was a supervisor, and | 
that nonsupervisors had no reason to fear like reprisals against themselves. | 
See, Texas Gulf Sulphur Co., 163 NLRB No. 20 (1967). 


V. 


SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUPPORTS 
THE BOARD’S FINDING THAT THE COMPANY VIOLATED SEC- 
TION 8(a(3) AND (1) OF THE ACT BY DISCHARGING CHARLES 
BURLINGAME AND CAMILLIA PERKINS BECAUSE OF THEIR 
UNION ACTIVITIES 


The Board found that the Company discharged Charles Burlingame 
and Camillia Perkins because of their union activities, and that certain 
shoppers’ reports critical of the employees’ work were seized upon as pre- | 
texts to justify that action (supra, p. 10). The legal principles applicable | 


here are familiar: 


The question as to the real reason for the discharge[s] 

. . . [is] a question of fact to be decided by the National 
Labor Relations Board, which is empowered to consider 
circumstantial as well as direct evidence and where its find- 
ing is supported by circumstances from which the conclu- 
sion may be legitimately drawn, the Court may not substi- 
tute its judgment for that of the Board. N.L.R.B. v. Les- 
ter Bros., Inc., 337 F.2d 706, 708 (C.A. 4, 1964). 


Accord: N.L.R.B. v. Buitoni Foods Corp., 298 F.2d 169, 174 (C.A. 3, 


1962). We submit that the Board’s conclusion that the Company engaged| 


in discriminatory conduct violative of Section 8(a)(3) and (1) of the Act | 
| 
was a permissible inference on this record and, therefore, is entitled to af- 


| 
firmance. 


Thus, the record shows that Burlingame and Perkins were considered | 
| 
| 


excellent employees whose work had never been criticized.prior to the 


shoppers’ reports. Indeed, the Company took extraordinary steps to help: 
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Burlingame out of personal financial difficulties because he was doing such 


a good job (supra, pp. 10-11). Perkins’ value to the Company is shown by 


the fact that, aftér having been absent twice for long periods of time, she was 


given two wage increases and was immediately put back to work on each 
occasion (supra, p. 13). Moreover, she was retained after the first of the 
year in 1966, when the Company usually reduces its staff, although she 


was then a very new employee (supra, p. 13). 


The Company’s contention that these highly regarded employees were 
discharged on the basis of adverse shoppers’ reports was properly rejected 
by the Board as' pretextual. In the first place, even if the contents of the 
reports were true, no other employee had been discharged for those reasons 
in the past (supra, p. 11 n. 9). Second, the Company made no attempt 
to ascertain whether the reports were accurate (supra, p. 11). Instead, Bur- 
lingame and Perkins were discharged without being confronted with the 
contents of the reports, without an opportunity to explain or deny them, 
and without a prior warning of any kind (supra, pp. 11, 12, 13). Indeed, 
both Burlingame and Perkins were praised by their supervisors for perform- 
ing good work ‘at about the time of their discharge (supra, pp. 12, 13). 
The Company’s otherwise casual attitude toward the shoppers’ reports, the 
employees’ good work records both before and after the reports were re- 
ceived, and the departure from past practice that discharge for the reasons 
stated in the reports would constitute, support the Board’s finding that 
the discharges were not motivated by the factors asserted by the Com- 
pany. 

Instead, as the Board reasonably inferred from the record, the Com- 
pany discharged Burlingame and Perkins to discourage union activities. 


As shown supra, pp. 11-13, shortly after it was announced in the news 
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media that the Board was going to conduct a representation hearing con- : 
cerning the employees at St. Albans, Burlingame and Perkins signed union | 
authorization cards and participated in discussions about the Union at a ! 
coffee shop frequented by Company supervisors. Indeed, Burlingame had | 
a conversation at the coffee shop with his immediate supervisor, Frank Jar- 
rell, during the course of which he indicated that the Union was needed : 
at St. Albans (supra, p. 12). Moreover, Burlingame was instrumental in | 
getting other employees to sign cards, and in fact, the sporting goods de- 
partment head at St. Albans signed a card at Burlingame’s solicitation. 
Although it does not appear that Perkins discussed the Union with super- | 
visors, she was present at the coffee shop when other employees signed ! 
cards, and she sharply criticized one employee who took back his signed 


card and tore it up (supra, pp. 13-14). 


The Board reasonably concluded that the Company knew of these 
activities and discharged the two employees for that reason. Thus, as pre- | 
viously shown, the Company kept itself informed of the employees’ union: 
activities by persistently interrogating them, by engaging in acts of surveil-' 
lance, and by attempting to persuade employees such as Burlingame (supra, | 
pp. 8-9) to spy on other employees’ union activities. See, Marshfield Steel 
Co v. N.L.R.B., 324 F.2d 333, 336 (C.A. 8, 1963); N.L.R.B. v. Dove Coal 
Co., 369 F.2d 849, 851 (C.A. 4, 1966). In addition, the knowledge of | 
those activities among some of the department heads (supra, p. 12) makes | 
it highly probable that Haddad and Darnell—i.e., those with the power to | 


discharge—were also well informed about them. See, N.L.R.B. v. Mont- 
gomery Ward & Co., 242 F.2d 497, 501-502 (C.A. 2, 1957), cert. denied, | 
355 U.S. 829; Northern Virginia Steel Corp. v. N.L.R.B., 300 F.2d 168, — 
173 (C.A. 4, 1962). Indeed, Company President Haddad told Pearl White | 
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that he knew the identity of the employees who had signed for the Union, 
and would get rid of them (supra, p. 8). And, having such knowledge 
in its possession, the Company—as the Board justifiably concluded— 
discharged both employees for their prounion sentiment and activity as it 
had threatened to do (supra, p. 8), as it admittedly did to Pearl White 
(ibid.), and as it had done elsewhere in the past (supra, p. 5). 


Moreover, because the Company was attempting to use the shoppers’ 
reports as a pretext for terminating union leader Burlingame, the Company 
was compelled to discharge Perkins, who was likewise the subject of such 
adverse reports, lest “failure to take this action * * * strip from [Burlin- 
game’s] discharge the mantle of legality with which the [Company] had 
sought to clothe it” (N.L.R.B. v. Ambrose Distributing Co., 358 F.2d 319, 
321 (C.A. 9, 1966), cert. denied, 385 U.S. 838. See J.A. 368, n. 10). This 


motive for Perkins’ discharge would also establish it as unlawful.” 


VI. 


SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUPPORTS 
THE BOARD'S FINDING THAT THE COMPANY VIOLATED SEC- 
TION 8(a)(5) AND (1) OF THE ACT BY REFUSING TO BARGAIN 
COLLECTIVELY WITH THE UNION AS THE EXCLUSIVE BAR- 
GAINING REPRESENTATIVE OF THE EMPLOYEES IN AN AP- 
PROPRIATE UNIT 


When a union has obtained authorization cards signed by a major- 
ity of the employees in an appropriate bargaining unit designating the 


union as their collective bargaining representative, the employer’s refusal 


254 mbrose, supra; Wonder State Manufacturing Co. v. N.L.R.B., 331 F.24 737, 
738 (C.A. 6, 1964); N.L.R.B. v. Williams, 195 F.2d 669, 672 (C.A. 4, 1952), cert. de- 
nied, 344 U.S. 834; Sheffer Corp. v. N.L.R.B., 380 F.2d 1007, 1008 (C.A. 6, 1967); 
NLRB. v. Tidelands Marine Corp., 338 F.2d 44, 47-48 (C.A. 5, 1964); Pioneer Drill- 
ing Co. v. N.L.R.B., 391 F.2d 961, 962-963 (C.A. 10, 1968). 
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to recognize and bargain with the union violates Section 8(a)(5) and 
(1) of the Act, unless the refusal is motivated by a good faith doubt as to | 
the union’s majority status. United Mine Workers v. Arkansas Flooring | 
Co., 351 U.S. 62, 71-72 (1956); International Union, UAW v. N.L.R.B. 
(Preston Products Company, Inc.), __ App. D.C. __, 392 F.2d 801, 808 | 
(1967), cert. denied, 88 S.Ct. 2058; Amalgamated Clothing Workers of 
America v. N.L.R.B. (Sagamore Shirt Co.), 124 U.S. App. D.C. 365, 373, | 
365 F.2d 898, 906 (1966); Florence Printing Co. v. N.L.R.B., 333 F.2d 
289, 291-292 (C.A. 4, 1964). We show below that a majority of the em- _ 
ployees in an appropriate unit had validly designated the Union as their _ 
bargaining representative at the time of the request for recognition, and 
that, as the Board found (J.A. 377), the Company “was motivated in refus- | 


ing to recognize the Union here, not by any concern over whether the 
Union actually possessed authorizations to represent its employees, but by | 


a desire to avoid, by whatever means possible, dealing with the Union.” 


A. The Union’s majority status in an 
appropriate unit 


As set forth, supra, p. 14, the Union requested recognition as | 
the bargaining representative of the employees in the St. Albans store, 
excluding office clerical employees, guards, department heads and supervis- | 
ors, as defined in the Act. After full litigation, the Board found that the | 
foregoing unit was appropriate, except that the two office clerical employ- | 
ees (neither of whom had signed a union card) were also included (supra, | 


p. 16). In a unit of over 40, a variance of two employees which does 


26s previously noted (supra, p. 16 and n. 13), all parties agreed that the warehouse 
employees should be excluded from the unit, and the Company never raised an objec: | 
tion as to any ambiguity of the Union’s demand in that respect. Pearl White’s status | 
as an employee has been shown elsewhere (supra, pp. 29-32). 
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not affect the union’s majority is clearly insubstantial, and did not justify 
the Company’s denial of recognition on the ground that the unit requested 
was inappropriate for reasons not specified by it. Brewery and Beverage 
Drivers and Workers, Local No. 67, International Brotherhood of Team- 
sters v. N.L.R.B., 103 App. D.C. 190, 257 F.2d 194 (1958); N.L.R.B. v. 
Fosdal, 367 F.2d 784, 787 (C.A. 7, 1966); Sakrete of Northern California, 
Inc. v. N.L.R.B., 332 F.2d 902, 908 (C.A. 9, 1964), cert. denied, 379 U.S. 
961; Industrial Union of Marine & Shipbuilding Workers v. N.L.R.B., 320 
F.2d 615-617, 618 (C.A. 3, 1963), cert. denied, 375 U.S. 984,27 


As of January 31, 1966, the date of the Company’s refusal to recog- 
nize the Union, 23 of the 41 employees in the unit found appropriate had 
signed cards unambiguously authorizing the Union to represent them for 
collective bargaining purposes (supra, p. 17). Plainly without merit is the 


Company’s contention that there was insufficient proof of the Union’s ma- 


27The Trial Examiner and the Board acted within their discretion in denying the 
Company’s motion, after the close of the hearing, to reopen the record to receive evi- 
dence allegedly tending to show the inappropriateness of a unit limited to the Com- 
pany’s St. Alban’s store. As the Trial Examiner pointed out, the Company “was af- 
forded ample opportunity at the hearing to state and litigate its position with respect 
to the issue here raised. There is no claim that the evidence proffered is newly dis- 
covered or otherwise previously was unavailable. The legal issue relied upon [ie., the 
First Circuit’s decision in N.L.R.B. v. Purity Food Stores, Inc., 376 F.2d 497 (C.A. 1, 
1967), cert. denied, 389 U.S. 959] has been often litigated, and had been indicated 
by the Court of Appeals for the First Circuit in its original consideration of the issue, 
prior to the trial jin the present matter. See N.L.R.B. v. Purity Food Stores, Inc., 354 
F.2d 926 (C.A. 1, 1966).” See, N.L.R.B. v. Southern Bleachery & Print Works, Inc., 
257 F.2d 235, 241 (C.A. 4, 1958), cert. denied, 359 U.S. 911;N.L.RB. v. Yale Mfg. 
Co., 356 F.2d 69, 71 (C.A. 1, 1966). The Board’s unit determination was clearly not 
arbitrary or capricious, and is therefore entitled to stand. Packard Motor Car Co. v. 
NL.R.B., 330 U'S. 485, 491 (1947); Pittsburgh Plate Glass Co. v. N.L.R.B., 313 US. 
146, 152-154 (1941); May Department Stores Co. v. N.L.R.B., 326 U.S. 376, 380 
(1945); N.L.R.B. v. Sun Drug Co., 359 F.2d 408, 410-412 (C.A. 3, 1966); Mueller 
Brass Co. v. N.L.R.B., 86 App. D.C. 155, 180 F.2d 402 (1950). 
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jority status because not all of the authorization cards were identified by 
the signers. The identical contention was rejected by the Eighth Circuit | 
in Colson Corp. v. N.L.R.B., 347 F.2d 128, 134 (1965), cert. denied, 382 | 
U.S. 904: | 


[The Company] argues that each employee who signed 
a card should have personally authenticated his own signa- 
ture. The law permits alternative methods of authentica- 
tion. Thus, the courts have approved the authentication of 
such cards by a witness to their execution, N.L.R.B. v. 
Economy Food Center, 333 F.2d 468, 471 (C.A. 7), or by 
comparison with a known specimen of the person’s hand- 
writing, N.L.R.B. v. Philamon Laboratories, 298 F.2d 176, 
179-180 (C.A. 2), cert. denied, 370 U.S. 919. We find that 
the Trial Examiner followed accepted authentication proce- 
dures here. 


Accord: N.L.R.B. v. Merrill, 388 F.2d 514, 519 (C.A. 10, 1968). Here, | 


the disputed cards were identified by witnesses who saw the employees 
sign them (supra, p. 17), which, as shown, is an acceptable method of au- | 


thentication. 


B. The Company’s refusal to bargain was not based upon 
a good faith doubt of the Union’s majority status 


As shown, supra, pp. 14, 16-17, Company president Haddad flatly re, 
fused to recognize and bargain with the Union when so requested on January 
31, 1966, at which time the Union was in fact the majority representative of 
the employees at the St. Albans store. Although Haddad expressed doubt 
that any of the employees had signed up, he gave no reason for his asserted 


doubt. And, when the Union offered to prove its majority status, Haddad 


stated that he wasn’t interested and hung up the telephone. Thereafter, 


the Company made no attempt whatsoever to ascertain whether the Un- | 


40 


ion’s claim of majority status was true (supra, Pp. 15). Moreover, the only 


reasons ever advanced for the asserted doubt were tendered by the Com- 
pany’s attorney, who alleged that “{a] nother union” had claimed a “sub- 
stantial interest” (but the record contains no evidence that any such claim 
was ever made) and to “the questionable methods of securing signatures 
on cards in the past,” which personnel manager Darnell explained (supra, 
p. 15) as “cards * * * in other hearings had been thrown out because they 
were, the names were supposedly forged on them” (but no prior case in- 
volving the Company, see pp. 45, n. 2, contained any such finding of for- 
gery). 

It is clear from the foregoing that the Company’s refusal to bargain 
was not based upon a good faith doubt of the Union’s majority status. 
“A good faith doubt is not established merely by assertion but must have 
some reasonable or rational basis in fact.” N.L.R.B. v. The Sinclair Co., 
__ F.2d __ (CA. 1, July 3, 1968), 68 LRRM 2720, 2723, 58 L.C. para. 
12798;.N.L.R.B. v. Superior Sales, Inc., 366 F.2d 229, 237 (C.A. 8, 1966). 
As the First Circuit said in Sinclair, supra: 

_.. the Company made no attempt to discover what the 
actual card situation was when the union requested recog- 
nition . . . We therefore conclude that the company made 
no real showing of good faith doubt . . . as to the Union’s 
majority status .... 

Absent such a doubt, an employer cannot lawfully insist on a Board 
election conducted under Section 9(c) of the Act as a precondition 
to the bargaining required by Sections 8(a)(5) and 9(a). It is well 
settled that an election is not the only method of determining major- 
ity status,'and that an employer may not insist upon an election but 


is under a duty to bargain as soon as the Union representative pre- 
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sents convincing evidence of majority support. See the cases cited on 
pp. 37, 40, supra; accord: N.L.R.B. v. Nelson Mfg. Co., 326 F.2d 397, 
399-400 (C.A. 6, 1964); N.L.R.B. v. Decker, 296 F.2d 338, 341 (C.A. 
8, 1961); see also, N.L.R.B. v. Greenfield Components Corp., 317 F.2d 
85, 87 (C.A. 1, 1963). The reasons for that principle are particularly 


apparent where, as here, the employer has made a free and fair elec- 


tion impossible by engaging in a series of unfair labor practices. See, Mc- 
Ewen Mfg. Co., 172 NLRB No. 99, 68 LRRM 1343, 1351 (1968). Only 
3 weeks after the Union began its campaign, the Company embarked on 
a series of unfair labor practices, continuing after the Union sought recog- 
nition, which included the discriminatory discharge of 3 union adherents 
and the discriminatory transfer of another union adherent out of the 
unit, as well as threats of reprisal for union activity, spying upon union 
meetings, creating the impression of such spying, coercive interrogation, 
and unlawful limitations on union activity on company premises. As 
the Board observed (J.A. 377), “Since the means employed to accom- 
plish that purpose [of avoiding the need to deal with the Union] con- 
sist of acts violative of the rights of the employees involved, the [Com- 
pany] must be held to have refused in bad faith to recognize and bargain 
with the Union.” The Company “has transgressed the bounds of permis- 
sible conduct to a sufficient extent to permit the Board to conclude that 
its refusal to bargain was as ill-intentioned as its other actions.” Joy Silk 
Mills v. N.L.R.B., 87 App. D.C. 360, 370, 185 F.2d 732, 742 (1950), cert. 
denied, 341 U.S. 914; and see, Florence Printing Co. v. N.L.R.B., 333 | 
F.2d at 292. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted that the Union’s 


petition for review in Case No. 21,809 should be denied, and that a decree 


should issue in'Case No. 21,921 enforcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 
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Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
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Attorneys, 
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REPLY BRIEF. 


NOTHING IN THE COMPANY’S BRIEF DEROGATES FROM 
THE CONCLUSION THAT HECK’S VIOLATED SECTION 
8(a)(5) OF THE ACT. 


A. Previous Heck’s Cases Lend No Support for Its Refusal 
to Bargain. 


The Company in its brief, p. 11, states that ‘*Heck’s 
doubted the Union’s majority claim’’ because it was sup- 
ported by “‘improper authorization cards.’’ To bolster 
this ad hoe argument the Company cites NV. L. R. B. v. 
Heck’s Inc., [Parkersburg], 386 F. 2d 317, wherein ‘the 
Fourth Circuit eal [sie] rejected all the cards 
! because they were signed under coercion”’ (Co. Br. 11). 
In that case the Court held that all the Union’s cards 
were tainted because six cards were signed by or in the 
presence of department heads, employees found by the 
Board to be supervisors. There is no evidence that any 
of the authorization cards in the instant case were signed 
by or in the presence of any supervisor. 


In addition, it should be noted that in the Parkersburg 
case op. cit. the Board held that the “supervisory involve- 
ment’? was insufficient to ‘‘taint”’ the Union’s entire card 
showing, because at the time of the Union campaign the 
Company itself considered department heads to be non- 
supervisory employees. Significantly, it was not until two 
months after the Union’s demand for recognition—after 
the Board held department heads to be supervisors (in 
Heck’s Discount Store [Ashland], 150 NLRB 1565)—that 
the Company changed its positien-on the supervisory status 
of department heads at the Parkersburg store. Prior to 
the issuance of that decision neither the management nor 
the employees and their Union representatives considered 


Se 
1. The abbreviation ‘‘Co. Br.’? with a number there fol- 
lowing shall denote a reference to the Company’s Brief. 
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these employees to be supervisors. Moreover, in the 
i Parkersburg case (156 NLRB 760, 768), the Board had 
' found that even eliminating the authorization cards sol- 
icited or signed by these department heads, ‘‘the remaining 
authorizations [were] more than sufficient to establish 
that the Union had a majority.’? Nonetheless, the Fourth 
Circuit refused to enforce the bargaining order based on 
authorization cards found by the Board to be free from 
any taint. Fourth Circuit dissenting Judge Craven, per- 
ceived and discussed the fallibility of the supervisory par- 
ticipation guise upon which the Court refused enforcement 
[386 F. 2d at 323]: 
I find it incredible that an employee of this anti-union 
company could doubt his ability to obtain protection 
from the tyranny of a union-sympathizing supervisor. 
Indeed, the record strongly suggests that an employee 
needed only to report to top management such a super- 
visor to secure the latter’s dismissal. 


This Court has rejected the contention that participation 
by a minor supervisor in a union campaign ipso facto 
taints all the authorization cards solicited and invalidates 
a Board bargaining order based thereon. International 
Union, U. A. W.v. N. L. BR. B. (Aero Corp.), 363 F. 2d 702, 
708 (D. C. Cir. 1966) : 


... to permit an employer to rely on the participation 
of marginal supervisory personnel in the Union’s 
campaign to justify after the fact its refusal to bargain 
with the Union would encourage it to allow such par- 
ticipation in hopes of later, in the event of a Union 
majority, obtaining an order either setting aside an 
election or upholding the refusal to bargain. This 
seems to us a permissible ruling [the Board’s finding 
that particapation by a marginal supervisor did not 
taint the Union’s cards] in determining the application 
of the Act, where the complaint does not charge Com- 
pany domination of a union or efforts to further the 
eause of a particular union. 
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The inapplicability of the Company’s argument is brought 
into clear focus when it is remembered that (whether or 
not the participation of marginal supervisors in card sign- 
ing is viewed as tainting some or all of the cards) in the 
instant case, the Union, painfully aware of the Fourth 
Cireuit’s Parkersburg decision op. cit., studiously avoided 
any involvement in its organizing campaign by any super- 
visor. 


The Company in its brief states that in N. L. R. B. v. 
Heck’s Inc., (Nitro & Ashland], como Fe 20. commmmy 68 LRRM 
2638 (4 Cir. 1968),7 “cards were rejected by the Board 
because they were solicited by use of threat and coercion.”’ 
However, in neither of the two cases* reviewed by the 
Fourth Circuit on that occasion is there any mention of 
any authorization card ‘‘signed as a result of coercion”’ 
(See 166 NLRB Nos. 32 and 38). In Heck’s Inc., {Hunt 
ington-16th Street], 159 NLRB 1331 (No. 127) (Co. Br. 12), 

<-theBoard declined to issue a bargaining order not because 
Heck’s had not engaged in unfair labor practices, but 
because the General Counsel had failed to introduce evi- 
dence essential to such an order—a list of employees in the 
unit at the time of the Union’s demand, and thereby had 
failed to prove the Union’s majority status. Therefore, 
the Company’s reliance upon these cases is misplaced as 
there is not a scintilla of evidence in this record to suggest 
that any union card herein was other than the product 
of the employee’s free and untrammelled choice. The lan- 


2. The Board recently has filed a petition for certiorari 
to the Supreme Court seeking review of this and other 
decisions of the Fourth Cireuit summarily rejecting au- 
thorization cards as a basis of a bargaining order. 


3. NLD. RB. Bu v. Heck’s Ine, nccnoone F. 24.........9 68 LRRM 
2638, involved two Board cases (166 NLRB No. 32 and 
ra NLRB No. 38) consolidated for review by the Fourth 

ircuit. 
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! guage of the card is clear and unambiguous.‘ There is no 

‘ evidence of coercion, threats, or supervisory participation 
in card soliciting. Clearly, Heck’s claim that the cards 
herein are ‘‘improper”’ is a camouflage for its unlawful 
refusal to bargain. 


Whereas the above cases lend no support to the Com- 
pany’s asserted reasonable doubt of majority status, they 
amply support the Board’s finding that this Respondent 
has a company-wide anti-union policy designed to defeat 

‘its employees’ Section 7 rights. See Heck’s Inc., [Hunt- 
_ ington-5th Avenue], 171 NLRB No. 112, 66 LRRM 1194, 
1195. In the five cases cited by the Company-in its brief, 
the Board found that Heck’s had engaged in numerous 
violations of the Act: unlawful interrogations and threats, 
- coercive solicitation of Union withdrawal statements, illegal 
‘ polling of employees concerning their Union sympathies 
: and activities, and discriminatory discharges of Union ad- 
herents. Heck’s Inc., 156 NLRB 760; enforced on this 
point, 386 F. 2d 316 (4 Cir. 1967); Heck’s Inc., 159 NLRB 
1151; enforced on this point, 387 F. 2d 65 (4 Cir. 1967) ; 
Heck’s Inc., 159 NLRB 1331; consent decree entered June 
: 18, 1967 (No. 11,390, 4 Cir.); Heck’s Inc., 166 NLRB No. 
. 82; enforced on this point F. 2d. , 68 LRRM 2638 
: (4 Cir. 1968) ; and Heck’s Inc., 166 NLRB No. 38, enforced 
' on this point, ........ F. 2d , 68 LRRM 2638 (4 Cir. 1968). 
' Such unfair labor~praetices_are inconsistent with a good 
4. The substance of the cards reads (J. A. 313): 


APPLICATION 
FOOD STORE EMPLOYEES UNION, LOCAL #347 


P. O. Box 2751 Charleston, W. Va. 
' The undersigned hereby authorizes this Union to represent 
‘his or her “interest in collective bargaining concerning 

mace hours and working conditions. 


~“Company’s Name “Your Name 
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faith doubt of majority status. Joy Silk Mills Inc. v. 
N. L. R. B., 185 F. 26-732 (D. C. Cir. 1950), cert. denied, 
341 U. S. 914 (1950) ; International Union, U. A. W. v- 
N. L. R. B. (Preston Products Co.), 363 F. 2d 702 (D. C. 
Cir. 1967), cert. denied, 385 U.S. 973. 


B. The Board’s Bargaining Order Based on Unambiguous 
Authorization Cards Is Appropriate and Should Be 
Enforced. 


The Company makes the assertion (Co. Br. 10) that this 
Court should deny enforcement of the Board’s bargaining 
order herein, despite the established violations by this 
Company of Sections 8 (a) (1) and (3), because “the Court 
law clearly states that prior or subsequent unfair labor 
practices have nothing to do with good faith doubt and, in 
fact, the Court will only require bargaining if the Company 
knew in fact that the Union represented a majority.’’ 
Clearly this argument must be rejected since it runs counter 
to the decisions of the Board affirmed by every Court, save 
the recent decisions of the Fourth Circuit. Joy Silk Mulls, 
85 NLRB 1263; enforced, 185 F. 2a 732 (D. C. Cir. 1950) ; 
cert. denied 341 U. S. 914; Preston Products Co., Inc., 158 
NLRB 322; enforced, 363 F. 2d 702 (D. C. Cir. 1967) ; cert. 
denied, 385 U. S. 973; Sinclair Co., 164 NLRB No. 49, 65 
LRRM 1087; enforced, F, 2d , 68 LRRM 2721 
(1 Cir. 1968) ; Philamon Laboratories Inc., 131 NLRB 80; 
enforced, 298 F. 2d 176 (2 Cir. 1961); Quality Markets, 
Inc., 160 NLRB 44; enforced, 387 F. 2d 20 (3 Cir. 1967) ; 
Florence Printing Co., 145 NLRB 141; enforced, 333 F. 2d 
989 (4 Cir. 1964) ; Goodyear Tire & Rubber Co., 159 NLRB 
834; enforced, 394 F. 2d 711 (5 Cir. 1968) ; Nelson Mfg. Co., 
138 NLRB 883; enforced, 396 F. 2d 397 (6 Cir. 1964) ; 
Elliot Williams Co., Inc., 143 NLRB 811; enforced, 345 
F. 2d 460 (7 Cir. 1965) ; Decker, d/b/a Decker Truck Lines, 


7 


' 128 NLRB 858; enforced, 296 F. 2d 338 (8 Cir. 1961); 
. Trimfit of California, 101 NLRB 706; enforced, 211 F. 2d 
' 206 (9 Cir. 1954); George Groh & Sons, 141 NLRB 931; 
enforced, 329 F. 2d 265 (10 Cir. 1964). The Board in its 
expertise has determined that in the area of labor relations 
it would be almost impossible to prove actual knowledge by 
the Company of the Union’s majority status, and with 
Court approval has followed the rule that, where a union 
has been designated by a majority of employees and the 
Company refuses to recognize without having a good faith 
doubt, the Company violates §8 (a) (5). International 
Union of United Autoworkers v. N. L. R. B. (Aero Corp.), 
: 363 F. 2d 702 (D. C. Cir. 1966) ; International Union, United 
. Automobile Workers of America, AFL-CIO v. N. L. R. B. 
(Preston Products Co., Inc.), 363 F. 2d 702 (D. C. Cir. 
i 1967); cert. denied, 385 U. S. 973; Amalgamated Clothing 
! Workers of America v. N. L. R. B. (Sagamore Shirt Co.), 
' 365 F. 2d 898 (D. C. Cir. 1966); NV. L. R. B. v. Greenfield 
‘ Components Corp., 317 F. 2d 85 (1 Cir. 1963); N. L. R. B. 
v. Philamon Laboratories Inc., 298 F. 2d 176 (2 Cir. 1961) ; 
| N.L. R. B. v. Clearfield Cheese Co., 213 F. 2d 70 (3 Cir. 
1954); N. L. R. B. v. Overnite Transportation, 308 F. 2d 
279 (4 Cir. 1962); NV. L. R. B. v. American Manufacturing 
Co. of Texas, 351 F. 2d 74 (5 Cir. 1965); N. L, R. B. v. 
' Nelson Mfg. Co., 326 F. 2d 397 (6 Cir. 1964); NV. L. R. B. v. 
Larry Faul Oldsmobile Co., 316 F. 2d 595 (7 Cir. 1963) ; 
James H. Matthews & Co. v. N. L. R. B., 354 F. 2d 432 
(8 Cir. 1965); Snow & Sons v. N. L. R. B., 308 F. 2d 687 
(9 Cir. 1962) ; Furr’s Inc. v. N. L. R. B., 381 F. 2d 562 (10 
Cir. 1967) ; cert. denied, 389 U. S. 840. The formulation of 
the above rule is a proper exercise of the Board’s expertise 
which the courts are bound to follow. Universal Camera 
Corp. v. N. L. R. B., 340 U. S. 373, 71 8. Ct. 456 (1951) ; 
N.L.R. B. v. Overnite Transportation, op. cit.; N. L. R. B. 
v. Greensboro Coca Cola Bottling Co., 180 F. 2d 840 (4 
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faith doubt of majority status. Joy Silk Mills Inc. v. 
N. L. R. B., 185 F. 24-732 (D. C. Cir. 1950), cert. denied, 
341 U. S. 914 (1950); International Union, U. A. W. v. 
N. L. R. B. (Preston Products Co.), 363 F. 2d 702 (D. C. 
Cir. 1967), cert. denied, 385 U. S. 973. 


B. The Board’s Bargaining Order Based on Unambiguous 
Authorization Cards Is Appropriate and Should Be 
Enforced. 


The Company makes the assertion (Co. Br. 10) that this 
Court should deny enforcement of the Board’s bargaining 
order herein, despite the established violations by this 
Company of Sections 8 (a) (1) and (3), because ‘‘the Court 
law clearly states that prior or subsequent unfair labor 
practices have nothing to do with good faith doubt and, in 
fact, the Court will only require bargaining if the Company 
knew in fact that the Union represented a majority.”’ 
Clearly this argument must be rejected since it runs counter 
to the decisions of the Board affirmed by every Court, save 
the recent decisions of the Fourth Circuit. Joy Silk Mills, 
85 NLRB 1263; enforced, 185 F. 2d 732 (D. C. Cir. 1950) ; 
cert. denied 341 U. S. 914; Preston Products Co., Inc., 158 
NLRB 322; enforced, 363 F. 2d 702 (D. C. Cir. 1967) ; cert. 
denied, 385 U. S. 973; Sinclair Co., 164 NLRB No. 49, 65 
LRRM 1087; enforced, F. 2d ......, 68 LRRM 2721 
(1 Cir. 1968) ; Philamon Laboratories Inc., 131 NLRB 80; 
enforced, 298 F. 2d 176 (2 Cir. 1961); Quality Markets, 
Inc., 160 NLRB 44; enforced, 387 F. 2d 20 (3 Cir. 1967) ; 
Florence Printing Co., 145 NLRB 141; enforced, 333 F. 2d 
289 (4 Cir. 1964) ; Goodyear Tire & Rubber Co., 159 NLRB 
834; enforced, 394 F. 2d 711 (5 Cir. 1968) ; Nelson Mfg. Co., 
138 NLRB 883; enforced, 326 F. 2d 397 (6 Cir. 1964); 
Elliot Williams Co., Inc., 143 NLRB 811; enforced, 345 
F. 2d 460 (7 Cir. 1965) ; Decker, d/b/a Decker Truck Lines, 
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| 128 NLRB 858; enforced, 296 F. 2d 338 (8 Cir. 1961); 
Trimfit of California, 101 NLRB 706; enforced, 211 F. 2d 
206 (9 Cir. 1954); George Groh & Sons, 141 NLRB 931; 
enforced, 329 F. 2d 265 (10 Cir. 1964). The Board in its 
expertise has determined that in the area of labor relations 
it would be almost impossible to prove actual knowledge by 
the Company of the Union’s majority status, and with 
Court approval has followed the rule that, where a union 
has been designated by a majority of employees and the 
’ Company refuses to recognize without having a good faith 
| doubt, the Company violates §8 (a) (5). International 
Union of United Autoworkers v. N. L. R. B. (Aero Corp.), 
363 F. 2d 702 (D. C. Cir. 1966) ; International Union, Umted 
Automobile Workers of America, AFL-CIO v. N. L. R. B. 
: (Preston Products Co., Inc.), 363 F. 2d 702 (D. C. Cir. 
' 1967); cert. denied, 385 U. S. 973; Amalgamated Clothing 
| Workers of America v. N. L. R. B. (Sagamore Shirt Co.), 
' 365 F. 2d 898 (D. C. Cir. 1966); N. L. R. B. v. Greenfield 
' Components Corp., 317 F. 2d 85 (1 Cir. 1963); N. L. R. B. 
v. Philamon Laboratories Inc., 298 F. 2d 176 (2 Cir. 1961) ; 
| N.L. R. B. v. Clearfield Cheese Co., 213 F. 2d 70 (3 Cir. 
1954); N. L. R. B. v. Overnite Transportation, 308 F. 2d 
279 (4 Cir. 1962); N. L. R. B. v. American Manufacturing 
Co. of Texas, 351 F. 2d 74 (5 Cir. 1965); N. L. R. B. v. 
' Nelson Mfg. Co., 326 F. 2d 397 (6 Cir. 1964); NV. LD. R. B. v. 
' Larry Faul Oldsmobile Co., 316 F. 2d 595 (7 Cir. 1963) ; 
James H. Matthews & Co. v. N. L. R. B., 354 F. 2d 432 
(8 Cir. 1965); Snow & Sons v. N. L. R. B., 308 F. 2d 687 
(9 Cir. 1962); Furr’s Inc. v. N. L. R. B., 381 F. 2d 562 (10 
Cir. 1967) ; cert. denied, 389 U. S. 840. The formulation of 
the above rule is a proper exercise of the Board’s expertise 
which the courts are bound to follow. Universal Camera 
Corp. v. N. L. R. B., 340 U. 8. 373, 71 8. Ct. 456 (1951) ; 
N.L.R. B.v. Overnite Transportation, op. cit.; N. L. R. B. 
v. Greensboro Coca Cola Bottling Co., 180 F. 2d 840 (4 
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Cir. 1950) ; Bilton Insulation, Inc. v. N. L. R. B., 297 F. 24 
141 (4 Cir. 1961); Florence Printing Co. v. N. L. R. B., 
333 F. 2d 289 (4 Cir. 1964); but see: S. S. Logan Packing 
Co. v. N. L. R. B., 386 F. 2d 562 (4 Cir. 1967); Sehon 
Stevenson v. N. L. R. B., 386 F. 2d 143 (4 Cir. 1967). 
Inter alia, in Logan, op. cit., the Fourth Circuit enun- 
ciated its doctrine that union authorization cards are in- 
herently unreliable and cannot be used as the basis of 
Section 8 (a) (5) bargaining order. In N. L. R. B. v. Heck’s 
, 68 LRRM 2638 (4 Cir. 1968); 
N.L.R. B. v. Gissel Packing Co., Tee, cco F. 2d ........., 68 
LRRM 2636 (4 Cir. 1968) and N. L. R. B. v. General Steel 
Products, cco Fe 20 omenny 68 LRRM 3629 (4 Cir. 1968), the 
Fourth Circuit reiterated and reaffirmed its Logan, op. cit. 
doctrine that ‘‘authorization cards are such unreliable in- 
dicators of the desires of the employees’” .. . ‘‘that an 
employer is justified in entertaining a good faith doubt of 
j the union’s claims when confronted with a demand for ree- 
ognition based solely_upon union authorization cards . . .’” 
\The Board has_filed_a-petition for writ of certiorari now 
pending before the Supreme Court in these three cases 
(Heck’s, Gissel and General Steel) seeking review of the 
Fourth Circuit’s Logan rule. 


The Logan rule has been rejected by this and other 
Courts of Appeals. Since the issuance of the Logan, op. cit. 
decision, four Courts of Appeals specifically have consid- 
ered and rejected it. VW. L. BR. B. v. Sinclair C0, ccm F. 2d 
ung 68 LRRM 2720, 2723 (1 Cir. No. 7069, July 3, 1968) ; 
N.L.R. B. v. United Mineral & Chem. Corp., 391 F. 2d 829, 
836 (2 Cir. 1968); NV. L. R. B. v. Goodyear Tire & Rubber 
Co., 394 F. 2d 711 (5 Cir. 1968) ; N. L. R. B. v. Atco-Surgical 
Supports, 394 F. 2d 659 (6 Cir. 1968). This Court, in a 


5. N.L. R. B.v. Gissel Packing Co., 68 LRRM at 2637. 
6. N.L. R. B. v. Heck’s Inc., 68 LRRM at 2639. 
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‘decision issued after the Fourth Cireuit’s Logan decision, 
‘although not specifically discussing Logan, considered and 
rejected the argument that ‘‘cards are-unreliable’’ and 
‘enforced the bargaining order “based on such proof of 
‘majority. International Union, U. A. W. v. N. L. R. B. 
(Preston Products Co.), 363 F. 2d 702 (D. C. Cir. 1967). 
Thus, although the Company (Co. Br. 10-13) relies on 
‘*¢eourt law’? to support its argument that enforcement of 
‘the bargaining order herein should be denied, it is clear 
that the manifest weight of ‘‘court law’’ authority is con- 
‘trary to the Company’s position and that all Courts of 
Appeals have enforced and most continue properly to en- 
foree bargaining orders based on authorization cards. 
The Logan rule which the Company would have this 
| Court adopt is contrary to Congressional intent and to a 
long and settled line of authority. When Congress con- 
structed the National Labor Relations Act, it did not limit, 
‘as the Company herein suggests, the choosing of a repre- 
‘ sentative by the employees in an appropriate unit to a 
Board conducted clection.? United Mine Workers v. Arkan- 
sas Oak Flooring Co., 351 U. S. 62, 72, 76 S. Ct. 559, 565 
(1965) ;8 N. L. R. B. v. Bradford Dyeing Ass’n, 310 U. S. 
-! 318, 60 S. Ct. 918; N. L. R. B. v. Knickerbocker Plastic Co., 
218 F. 2d 917 (9 Cir. 1955); N. L. BR. B. v. Indianapolis 
Newspapers, Inc., 210 F. 2d 501 (7 Cir. 1954); NW. LD. R. B. 
v. Kobritz, 193 F. 2d 8 (1 Cir. 1951). The design of the Act 
i left open to the employees the designation of the majority 
representative by other means [Arkansas Oak Flooring, 
7. It should be noted that in Arkansas Oak Flooring, op. 
| cit. at fn. 8, the Supreme Court cited with approval refusal 


to bargain cases predicated upon Union majority designa- 
tion obtained by way of signed authorization cards. 

8. The Company concedes that a bargaining order based 
' on cards may be appropriate when proof of actual knowl- 
: edge by the Company of the Union’s majority status can 
be proffered. 
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op. cit.] and provided further that the employer must not 
refuse to bargain with such designated representative [Sec- 
tion 8 (a) (5) of the Act]. The Board and every Court of 
Appeals has accepted as valid a designation by a majority 
of the employees based upon signed authorization cards 
where, as here, neither coercion nor misrepresentation by 
the Union in obtaining of the cards has been proved. Inter- 
national Union of United Autoworkers v. N. L. R. B. (Aero 
Corp.), op. cit.; International Union, United Automobile 
Workers of America, AFL-CIO v. N.L.R.B. (Preston Prod- 
ucts Co., Inc.), op. cit.; Amalgamated Clothing Workers of 
America v. N. L. R. B. (Sagamore Shirt Co.), op. cit.; 
N. L. R. B. v. Greenfield Components Corp., op. cit.; 
N.L.R.B. v. Philamon Laboratories Inc., op. cit.; N.L. RB. B. 
v. Clearfield Cheese Co., op. cit.; N. L. R. B. v. Overnite 
Transportation, op. cit.; N. L. R. B. v. American Manufac- 
turing Co. of Texas, op. cit.; N. L. R. B. v. Nelson Mfg. Co., 
op. cit.; N. L. R. B. v. Larry Faul Oldsmobile Co., op. cit.; 
James H. Matthews & Co. v. N. L. R. B., op. cit.; Retail 
Clerks Local 1179 v. N. L. R. B., 376 F. 2d 186 (9 Cir. 
1967) ° N. L. R. B. v. George Groh & Sons, 329 F, 2d 265 
(10 Cir. 1964). In Retail Clerks Union, Local 1179 v. 
N.L.R.B. (John P. Serpa, Inc.), op. cit., the Ninth Cireuit 
found an employer’s refusal to check authorization cards _ 
tendered by the Union a violation of its duty to bargain, 
absent any overt conduct violative of Section 8 (a) (1) or 
(3). The Court, discussing the decision of this Court in 
Joy Silk Mills, op. cit., said [376 F. 2d at p. 191): 
In Joy Silk, the coercive activities were undertaken by 
the employer just prior to the election in an effort to 
dissolve the union’s majority status. But this is not 
the only kind of employer conduct which the Act was 
intended to prevent. The Trial Examiner in the case 


See 
9. Reversing the Board’s decision in John P. Serpa, 

Inc., 155 NLEB 99, cited by the Company in its argument 

that the Board’s order herein should not be enforced. 
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before us concluded that Serpa’s delaying tactics were 
used with the hope that the Union would just go away 
. . . While there was no evidence to indicate active 
impropriety on the part of Serpa, its undue delay in 
answering the Union’s request for bargaining is incon- 
sistent with the policy and purpose of Section 8 (a) (5) 
of the Act and evidences employer rejection of collec- 

tive bargaining principles. 
Unlike Serpa, Heck’s engaged in ‘‘active impropriety”’ at 
: the advent of the Union organization campaign: interroga- 
i tions, threats, surveillance, promulgation of an unlawful 
' no-solicitation, no-distribution rule, discriminatory trans- 
fer and discharge. Such conduct evidences rejection of 
the collective bargaining principle in violation of Section 
8 (a) (5) and substantiates the Board’s bargaining order. 
' Joy Silk Mills, Inc. v. N. L. R. B., op. cit.; International 
| Union, U. A. W.v. N. L. R. B. (Preston Products), op. cit. 
In its brief the Company raises an eleventh hour defense, 
: that the so-called card check bargaining order ‘‘nullifies the 
| clear intent of Section 9 of the Act establishing the election 
procedure’? (Co. Br. 13), and thus should render unen- 
' forceable the order requiring Heck’s to bargain. However, 
analysis of Congressional history demonstrates the “‘clear 
intent’’ of Congress to leave open to employees the desig- 
nation of the majority representative by means other than 
a Board conducted election. See United Mine Workers v. 
Arkansas Oak Flooring Co., 351 U. S. 62, 76 S. Ct. 559 
(1956). In Gey the United States House of Representa- 
tives passe xi to amend the Act to make certification 
under Section 9 the exclusive method of achieving recogni- 
tion and to restrict findings of violation of Section 8 (a) (5) 
only to those cases in which an employer failed to bargain 
with a representative ‘‘currently recognized by the em- 


See 

10. As noted below, Respondent failed to file a repre- 
sentation petition indicating that it had no desire to have 
a Board conducted election. 


a 


ployer or certified as such under Section 9.’’ H. R. 3020, 
p. 21, 80th Cong., I Legislative History of the Labor 
Management Relations Act (1947), pp. 51, 178. The Joint 
Congressional Conference Committee specifically rejected 
the House proposal and retained the language of “Section 
8 (a) (5) as written in the Wagner Act. Senate Bill 1126, 
p. 12, I Legislative History of the Labor Management Rela- 
tions Act (1947), p. 111; House Conference Report No. 510 
on H. Rep. 3020, p. 7, I Legislative History of the Labor 
Management Relations Act (1947), p. 511. In passing the 
Senate bill retaining the Wagner Act language in pref- 
erence to the altered House version, Congress rendered the 
refusal to bargain subject to the provisions of Section 
9 (a), refused to foist upon Section $ (a) (5) the certifica- 
tion requirements of Section 9 (c), and preserved the em- 
ployer obligation under Section 8 (a) (5) to recognize and 
bargain with a union presenting authorization cards signed 
by a majority of the employees. 


Another 1947 amendment to the Act (Section 9 (¢) (1) (B)) 
permitting the filing of a representation petition by the 
employer, was designed to afford an employer who doubts 
the union’s majority status the right to have the Board 
determine whether the union does in fact represent a ma- 
jority of its workers. Thus, where an employer is con- 
fronted by a union’s claim of majority designation, it can 


11. It is clear that all the cases prior to the passage of 
Taft-Hartley amendments imposed an obligation to bargain 
on employers based on authorization card majorities. See 
e.g.: N. L. R. B. v. Bradford Dyeing Ass’n, op. cit.; 
N.L. R. B. v. Dahlstrom Metallic Door Co., 112 F. 2d 756 
(2 Cir. 1940). If Congress intended to change the rule it 
would have clearly exhibited its intent, as the House at- 
tempted but failed to do. See: N. L. R. B. v. Gullett Gin 
Co., 340 U. S. 361, 71 8. Ct. 337; N. L. R. B. v. Brooks, 204 
F. 2d 899 (9 Cir. 1953), affirmed, 348 U. S. 96, 75 S. Ct. 176; 
United Mineworkers v. Arkansas Oak Flooring Co., op. 
cit. at fn. 9; Brookville Glove Co., 114 NLRB 218, 214. 
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| agree to a card check or it can petition the Board ‘‘under 
i Section 9 (¢) (1) (B) for a representation election,” refus- 
ing to pursue either course, it act[s] at its peril.’’ Florence 
Printing Co. v. N. L. R, B., 333 F. 2d 289, 292 (4 Cir. 1964) ; 
‘see also: NV. L. R. B. v. Remington Rand, Inc., 94 F. 2d 862, 
869 (2 Cir. 1938) ; cert. denied, 304 U. 8. 576; NV. L. R. B. v. 
| Elltot-Williams, 345 F. 2d 460, 464 (7 Cir. 1965). It is 
significant that in the instant case Heck’s did not file a 
‘petition for a Board election upon presentation of a ma- 
| jority claim by the union. Heck’s refused to check the 
:Union’s unequivocal authorization cards against payroll 
-and other records to question or to assure itself of the 
authenticity of the signatures appearing on the cards 
‘and/or the majority status of the Union. 


Under these circumstances, the Board properly could 
‘infer that the refusal to check the cards was predicated 
‘upon the employer’s cognizance of their validity and its 


' knowledge that the Union had indeed been designated by a 
majority of its employees. Retail Clerks Union, Local No. 
| 1179 v. N. L. R. B. (John P. Serpa), op. cit.; Universal 
| Camera Corp. v. N. L. R. B., op. cit. Heck’s failure to file 
a representation petition with the Board further supports 
‘such inference, and the unfair labor practices committed 
i following the initiation of the Union’s organization cam- 
paign show unmistakably that the refusal to recognize was 
not based upon an honest doubt, but was asserted merely 
to buy time illegally and improperly to convert the em- 
‘ ployees’ free choice of the Union. Clearly, Heck’s wished 
to avoid an uncoerced election, and indeed, its unlawful 
i econduct rendered impossible the holding of a hygienic 
12. The RM petition is a convenient device which an 

i employer may utilize to resolve his doubts about the ma- 
| jority status of the union, so long as he does not engage in 
| conduct which renders a free election impossible or which 


‘is inconsistent with his alleged good faith doubt concern- 
ing the union’s majority. 
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Board conducted election in a laboratory atmosphere to 
ascertain the free choice of the employees. Joy Silk Mills, 
Inc. v. N. L. R. B., op. cit.; International Union, U. A. W. 
v. N.L. RB. B. (Preston Products Co.), op. cit. 

On the basis of the foregoing, it is clear that, contrary to 
the assertions of the Company in its brief, Heck’s violated 
Section 8 (a) (5) of the Act and that the Board’s bargain- 
ing order is a proper and necessary exercise of its authority 
under Section 10(c) of the Act. Phelps Dodge Corp. V. 
N. L. R. B., 313 U. S. 177, 61 S. Ct. 845 (1941); Frank 
Brothers v. N. L. R. B., 321 U. S. 702, 64 S. Ct. 817 (1944). 


CONCLUSION. 


For the reasons here stated and set forth in our original 
brief, it is respectfully submitted that the petition for re- 
view in Case No. 21,809 should be granted, and that the 
Board’s Order, modified as noted in our original brief, 
should be enforced (Case No. 21,921). 


Respectfully submitted, 


Mozarr G. Ratner, 

ALBERT GORE, 

Jupira A. LonngQuist, 
Counsel for Petitioner. 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,809 


FOOD STORE EMPLOYEES UNION, LOCAL 347, 
AMALGAMATED MEAT CUTTERS AND BUTCHER WORKMEN 
OF NORTH AMERICA, AFL-CIO, 
Petitioner, 
Vv. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


No. 21,921 


NATIONAL LABOR RELATIONS BOARD, 

Petitioner, 

Vv. 

HECK’S, INC., 

Respondent, 

and 

FOOD STORE EMPLOYEES UNION, LOCAL 347, 
AMALGAMATED MEAT CUTTERS AND BUTCHER WORKMEN 
OF NORTH AMERICA, AFL-CIO, 
Intervenor. 
On Petition to Review and 


On Petition for Enforcement of an Order of 
The National Labor Relations Board 


REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


Most of the parties’ contentions have been discussed in our opening 
brief. In this reply brief, we discuss briefly the Union’s interrelated con- 
tentions (1) that the Board’s order improperly prohibits distribution of 
union literature in the Company’s customer pick-up area, and (2) that the 


Board’s order thereby condones and abets a violation of the First Amend- 
ment. 


1. The Union contends that the Board’s remedial order is defec- 


tive in that it fails to prohibit the Company from maintaining its no- 


solicitation, no-distribution rule in the store’s parking lot and parcel 
pick-up areas. The Board has already stated (Br. p. 24) that its order 
should not be construed as permitting the Company to forbid employ- 
ees from soliciting or distributing material on behalf of the Union in 
the Company’s parking lot during their nonworking time. However, 
in the parcel pick-up area, which is located at the rear of the store, 
employees regularly help customers to load large or heavy purchases 
into their cars (J.A. 97-98). The customer pick-up service being thus 
closely related to the Company’s selling operations, the area where it 
is provided, like selling areas, may be made unavailable for off-duty 
employees’ union activity in order to prevent interference with cus- 
tomer-employee relations (see pp. 22-23 of our opening brief). There 
are other locations on the Company premises, including the parking 
lot and the employees’ lounge, where solicitation and distribution may 


be carried on without adversely affecting efficient business operations. 


2. Amalgamated Food Employees Union, Local 590, et al. v. 
Logan Valley Plaza, Inc., 391 U. S. 308 (1968), does not call for a 
contrary result. In Logan Valley, the question was whether a State 
could constitutionally invoke its trespass laws so as absolutely to for- 
bid a union from using areas open to the public in a large, privately- 
owned shopping center, which was “the functional equivalent of [a 
city] business district,” for picketing and handbilling a store located 
in the center. The Supreme Court answered this question in the neg- 
ative, stating (391 U. S. at 324): 


The sole justification offered for the substantial 
interference with the effectiveness of petitioners’ ex- 
ercise of their First Amendment rights to promulgate 


their views through handbilling and picketing is re- 
spondents’ claimed absolute right under state law 
to prohibit any use of their property by others 
without their consent. However, unlike a situa- 
tion involving a person’s home, no meaningful 
claim to protection of a right of privacy can be 
advanced by respondents here. Nor on the facts 
of the case can any significant claim to protection 
of the normal business operation of the property 
be raised. Naked title is essentially all that is in 
issue. 


The situation is far different in the instant case. The locations 
where the Company is privileged to restrict union activity by off-duty | 
employees “‘are not shown to have acquired the character of a town 
or business block” (Taggart v. Weinacker’s, Inc., 69 LRRM 2348, 2353, 
58 L.C. para. 12950 (Ala. S. Ct. September 19, 1968)). Moreover, | 
the Company may not forbid its employees to engage in union activities 


anywhere on its property, but merely may restrict such activities to those 
areas where they will cause no substantial impairment of normal business 
operations. In Logan Valley, as the above-quoted passage makes clear, no 
claim was made that the picketing and hand billing impaired such opera- 


tions. In short, the Board’s order does not permit the Company to 


abridge its employees’ First Amendment rights.! 


1 The Union appears to contend (Br. pp. 26-27) that the Board erred in failing | 
to find that the Company violated Section 8(a)(1) by refusing to permit nonem- 
ployees to use its parcel pick-up zone or parking lot for peaceful union activity. 
Having failed to except to the Trial Examiner’s Decision, which found no such | 
violation, the Union is barred by Section 10(e) of the Act from urging this con- | 
tention here. Retail Clerks Intemational Association, Local 880 v. N.L.R.B., 125; 
U. S. App. D. C. 63, 68, 366 F.2d 642, 647 (1966), cert. denied, 386 U. S. 1017; 
Dallas General Drivers, Warehousemen and Helpers, Local Union No. 745, Interna- | 
tional Brotherhood of Teamsters v. N.L.R.B., ____U. S. App. D.C. __, 389 | 
F.2d 553, 555 (1968). Nor is the Union’s contention in this respect within the 
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CONCLUSION 


For the reasons set forth above, as well as those set forth in the 


Board’s main brief. we submit that a decree should issue affirming and 


enforcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


NANCY M. SHERMAN, 
ARTHUR A. HOROWITZ, 
Attorneys, 


National Labor Relations Board. 
October 1968 


(Cont'd) 


scope of the stipulated issues, which put at issue the Board’s order with respect to 
rules covering “employees” (J.A. 1-2). See, Dallas General Drivers, supra, 389 F.2d 
at 555, n. 6. 


In any event, this contention is plainly unmeritorious. Absent special circum- 
stances, an employer can lawfully deny non-employee union organizers access to his 
own premises even in areas where employees cannot lawfully be barred from engag- 
ing in union activities. N.L.R.B. v. Babcock & Wilcox Co., 351 U. S. 105, 109-114 
(1956): United Steelworkers of America v. N.L.R.B., ___ U. S. App. D. C. ___, 
393 F.2d 661, 663 (1968). As shown in the text, the special circumstances present- 
ed in Logan Valley; which effected First Amendment protection to nonemployee or- 
ganizational activity’ in that shopping center, are not present in the case at bar. 
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IN THE 


Hunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,921 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


Vv. 


HECK’S, INC., 
Respondent, 


and 


Foop StorE EMPLOYEES UNION, Loca 347, 
AMALAGAMATED MEAT CUTTERS AND BUTCHER 
WORKMEN OF NorTH AMERICA, AFL-CIO, 


Intervenor. 


ISSUES PRESENTED FOR REVIEW 
The questions presented, as set out by stipulation (J.A. 1-4)*, are 


as follows: 

1. Whether substantial evidence on the whole record supports 
the Board’s finding that the Company violated Section 8(2) (1) of the 
Act by promulgating and enforcing an unlawfully broad rule forbid- 


ding employees from soliciting on behalf of a labor organization. 


* References “J.A.” are to the Joint Appendix. 
References “BA” are to the brief of the Board. 
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2. Whether substantial evidence on the whole record supports 
the Board’s finding that the Company violated Section 8(a) (1)of the 
Act by interrogation and threats about employee’s union activities, by 
creating the impression of surveillance of the employees’ union activ- 
ities and actually engaging in such surveillance, and by seeking to in- 
duce employees to engage in surveillance and report on fellow em- 


ployees’ union activities. 


3. Whether substantial evidence on the whole record supports 
the Board’s finding that Jerald Doss was transferred between the Com- 
pany’s St. Albans and Kanawha City stores for discriminatory reasons, 
in violation of Section 8(a) (1) of the Act. 


4. Whether the Board properly found that the Company violated 
Section 8(a) (1) and (8) of the Act by discharging Pearl White to 


discourage union activity. 


5. Whether substantial evidence on the whole record supports 
the Board’s finding that the Company violated Section 8(a) (3) and 
(1) of the Act by discharging Camillia Perkins and Charles Burlin- 
game because of their union activities. 


6. Whether substantial evidence on the whole record supports 
the Board’s finding that the Company violated Section 8(a) (5) and 
(1) of the Act by refusing, upon request, to bargain with the Union 
as the exclusive bargaining representative of the employees in an ap- 
propriate unit. 


(a) Whether the Board properly found that a unit limited to the 
employees of the Company’s St. Albans, West Virginia, store is appro- 
priate for collective bargaining purposes. 
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(b) Whether the Board properly denied the Company’s motion 


to reopen the record in order to introduce additional evidence in con- 
nection with its contention that the appropriate unit was one including 


all of the Company’s stores. 


(c) Whether the Board properly found that a majority of the 
employees in the appropriate unit had signed union authorization 
cards by January 31, 1966, the date of the Company’s refusal to rec- 


ognize the Union as exclusive bargaining representative. 


STATEMENT OF THE CASE 


This case is before this Court upon the Board’s petition for en- 
forcement of its order reported in 170 NLRB No. 53 (J.A. 346-886), 
wherein the Board found that Heck’s violated the Act by establishing 
and enforcing a no-solicitation rule and creating the impression of 
surveillance of employees’ union activities. The Board also found that 
Heck’s violated the Act by transferring an employee and discharging 
three employees. Lastly, the Board found that Heck’s refused to bar- 
gain in good faith with the Union in violation of the Act. 


BACKGROUND: Heck’s found not to have violated the Act in 


prior unfair labor practice cases. 


Although numerous unfair labor practice complaints have been is- 
sued against it, no ultimate decision has resulted in Heck’s being re- 
quired to bargain with the union. In all of these cases the hasie issue 
evolved around the union’s effort to organize the employees of Heck’s 
by the so-called “card check” method. 


The No Solicitation Rule 


The Board found (JA 350) that the no-solicitation rule of Heck’s 
violated the Act. To make such a finding the Board did not find that 
there was ever an enforcement of a rule which would otherwise be legal. 
Thus, the Board noted that the no-solicitation rule was properly en- 
forced on the selling floor. (JA 531) The remainder of the testimony 
as reflected by the Board is limited to a finding that if employees had 
tried to solicitate in non-selling areas, they would have been prevented 
from doing so (JA 349-351). There is no showing that any employee 
tried to engage in union solicitation in non-selling areas and was pre- 


vented from doing so. 
Interrogations and Threats 


Certain statements and interrogations: made to employee Pearl 
White were held by the Board to be in violation of Section 8(a) (1) 
of the Act. (J.A. 354) If Pearl White is held to be a supervisor, 


during the period involved, (as will be argued more fully infra.) , these 


acts directed to her cannot constitute a violation of the Act. The same 
is true about the remarks directed to Jerald Doss. (J.A. 353-354) 


The Transfer of Doss 


The Board found (J.A. 357-858) that employee Doss was trans- 
ferred from store to store because of his union activity. Doss himself 
testified that his transfer to the Kanawha City store was a benefit to 
him because the work was easier and it was closer to his home. He 
also got a raise when he was transferred. From there he was trans- 
ferred to the St. Albans store (close by) because he was needed to help 
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train a girl. He was then laid off because he was the youngest man 
in his department. No one indicated to him in any way that the rea- 
son he was transferred was because of his feelings for the union. (J.A. 
206-207) 


Curiously the Board found that another part of the oe 
(relating to an allegation that Doss was forced to quit), was not sup- 
ported by the evidence evidently since Doss testified at the hearing that 
it did not (J.A. 377) Yet, as reflected above, Doss was in accord with 
the action taken concerning him as reflected above. There was no ev- 
idence to point to a finding that his transfers were discriminatory. The 
Board, after crediting Doss in his testimony, (J.A. 356) inconsistently 
held that these transfers were motivated by Heck’s desire to remove 
him from the store in question, because of his union activity. This 
finding accordingly is not supported by substantial evidence. : 

The Discharge of White | 

The issue of White’s discharge is dependent on her status at the 
time of the discharge. Despite General Counsel’s effort to show to the 
contrary, the facts clearly show she was a supervisor. The ConChasians 
drawn by such testimony as Doss’, that in his affidavit he did not refer 
to White as a department head (JA 205) is worthless. Especially since 
Doss later stated that White’s duties were similar to that he peomed 
of other department heads. (JA 208) 


Mr. Darnall stated as follows: 


The Witness: I would like to explain. In all of our stores we break 


them down into seven different departments. The clothing depart- 
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ment, in most stores, does consist of a small shoe department, very 
small. In some stores we only sell tennis shoes and rubber footwear. 
But in our St. Albans store we had used this as a pilot store. We had 
taken about 2,500 extra square feet from our warehouse and we had 
built a much, much larger shoe department from this department. It 
was sort of a pet of Mr. Haddad’s as a shoe department. He himself 
put Mrs. White in charge of our shoe department in that store solely. 
He informed Mr. Opie Smith, that who at the time was the department 
head in charge of clothing he was not to have anything to do with it. 
That Mrs. White had been put in there solely in charge of the shoe de- 
partment. He also informed Mr. Quinlin, who was the manager of 
the store, the same thing. Now, this isthe only store in the chain that 
we have this large shoe department. This isthe only store in the chain 
that we had it broken down with a department head. (JA 156-157) 


White herself stated that she supervised the employees of the 
shoe department. She was a department head before she transferred 
into this job. (JA 187) In addition her testimony was as follows: 


Q. Did you have any conversation with Mr. Haddad or anyone 
else, any other official from the Company, about your duties in the 
shoe department at the St. Albans store? 

A. Yes, I had a conversation with Mr. Haddad. 


Q. All right, now, would you give us that entire conversation? 
First, tell us when it was. 
A. When it was? 


Q. Yes. 
A. When I first went back, is that what you are talking about? 
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Q. O.K. Was this in March when you first went back? 
A. Yes, 
Q. All right, tell us what the conversation was. | 
A. I went back in March and I worked a week and i called him 


up and I asked him what my duties were because somebody was rid- 


ing me real hard. 


Q. Who was riding you real hard? 
A. Mr. Opie Smith. 


Q. And who is Mr. Opie Smith? 
A. He was clothing manager and he asked Mr. Smith to lay off 


me. He said I was my own boss down there. 


Q. This was the Company. Well, tell us the entire conversation 
you had with Mr. Haddad, what you said to him, what he said to you. 

A. Well, I called him on the telephone and asked him to lay off 
me, because he was the clothing manager, he was trying to tell me 
what to do, and I called Mr. Haddad up and asked him what my du- 
ties were there in the shoe department, and he told me that I could 
manage the shoe department, that nobody was supposed to touch me. 
He said I was to do what I was supposed to do there, that Mr. Smith 


wasn’t my boss. 


This is what Mr. Haddad told you? 
Yes. 


Q 
A i 
Q. All right, did Mr. Smith tell you what to do after that? 
A. No, sir. | 
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Q. All right, then, would you tell us what you did do as far as 
the shoe department was concerned? 

A. Well, I bought the shoes, and if I needed any help, I called 
the buyers up and I went to the motel to pick out the shoes. As far as 
my help, I could tell them when to come in and when not to come in. 
(JA 188-190) 


The testimony of Mr. Darnall clearly shows that she was given 
supervisory authority by Heck’s well in advance of assuming her du- 
ties as shoe department head, and that there was no change in her su- 
pervisory status after assuming these duties. White’s testimony clear- 
ly shows that she exercised the duties as a department head. The 
prior Heck’s decisions, laid to rest any question that department heads 
are supervisors. (Heck’s, Inc., 150 NLRB No. 143) 

Since White was a supervisor and there is no showing that her 
discharge was effected in an effort to discourage employees in the ex- 
ercise of their rights to support a union, there is no violation of the 
Act. 

The Discharge of Burlingame and Perkins 

Burlingame’s testimony, credited by the Board, that Vice-Presi- 
dent, Darnall, asked him to spy on union activities (J.A. 368) is so 
fantastic to be believable. 


There is nothing in the record which would indicate that the com- 


pany knew that Perkins had any feeling for the union one way or the 


other outside of signing a union card. Even the Board in its brief 
does not reflect any knowledge of her union activity. (B.A. 13-14) 
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Surely, nothing was reflected in the testimony which would indicate 


that Heck’s harbored ill will against her because of her union activity. 
The Board would lead us to believe that Heck’s harbored this alleged 
ill will from January 1966 when she signed a union card until Janu- 
ary 1967, when she was discharged. 


In the case of both Burlingame and Perkins, the Board is attempt- 
ing to second guess the company in its business judgment. The Board 
finds (J.A. 367) that these two employees were the only two employees 
who had ever received three adverse reports. Yet, at the same time 
finds that Heck’s did not pay any attention to these reports but seized 
upon them to rid itself of two union supporters. (J.A. 367-368) The 
Board’s finding that the discharge of Burlingame and Perkins was 
therefore not supported by substantial evidence. 

The Refusal To Bargain 

The Board found that Heck’s refused to bargain with the > SEES 
and that this refusal was in bad faith. | 

Recognition of the union, based upon the Union’s . was 
declined by Heck’s principally because Heck’s doubted its majority 
claim and the unit demanded was inappropriate. (J.A. 369) 

The Board noted that the union would exclude office clericals and 
that Heck’s would include office clericals. (J.A.370) The Board had 
already held that “It is a long established policy of the Board to in- 
clude office clerical employees in a storewide unit of a retail establish- 
ment as here involved.” Heck’s, Inc., 159 NLRB No. 104. Since the 
union’s demand did not include the office clericals in its unit but rather 
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sought to exclude them, the demand is inappropriate. The Board in 
effect found this when it held a unit including office clericals was ap- 
propriate. (J.A. 374) 


Heck’s claims a good faith doubt as to the union’s majority status. 
Thus, even if the unit is appropriate, or the union in fact had a major- 
ity, a bargaining order is not appropriate. Even accepting the Board’s 
findings the union had a slight majority of 23 out of 41 on the demand 
date (J.A. 374) there is compelling basis to reject the bargaining or- 


der. 


Assuming arguendo, that the union did, in fact, had a majority, 
a more difficult problem is presented. The Board law clearly states 
that if a company commits almost any unfair labor practice after the 
refusal to accept a card check, a bargaining order will be issued “since 
the subsequent unfair labor practices destroy any good faith doubt the 


employer may have”. But on the other hand, the Court law clearly 


states that prior or subsequent unfair labor practices have nothing to 


do with good faith doubt and, in fact, the Court will only require bar- 
gaining if the company knew im fact that the union represented a ma- 
jority. S. S. Logan Packing Co. v. N.L.R.B., (CA-4, 1967) 386 F 2nd 
562, 66 LRRM 2596; and Sehon Stevenson v. N.L.R.B., (CA-4, 1967) 
386 F 2d 551, 66 LRRM 2603; N.L.R.B. v. Preiser Scientific, Inc. CA-4, 
1967, 387 F 2d 148, 67 LRRM 2077. See also Peoples Service Drug 
Stores v. N.L.R.B., (CA-6, 1967) 375 F 2d 551, 64 LRRM 2823. 


The Court in Sehon Stevenson was faced with the same set 
of facts as we have here, i.e., alleged 8(a) (1) (3) and (5), yet there 
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the poll showed the union did in fact represent a majority. The Court 
said if it only had an (8) (a) (1) and (3) violation it would not order 
bargaining because of the reasons set out in Logan, Logan supra Le., 
that an employer can have a good faith doubt irrespective of other 
unfair labor practices and that other unfair labor practices do not 
establish bad faith. : 


The evidence shows that Heck’s doubted the union’s majority claim 
because it had been its experience in the past that this union had pre- 
sented claims of majority status which was at least in part supported 
by improper authorization cards. Considering the past relationship 


this is an entirely sound conclusion for Heck’s to reach. 


In Heck’s, Inc., 156 NLRB 760, the Board rejected cards which 
were secured by coercion, later the Fourth Circuit of Appeals rejected 
all the cards because they were signed under coercion. NLRB. V. 
Heck’s, Inc., (CA-4, 1967) 386 F 2d 317, 66 LRRM 2495. _ 


4, 1968) cards were rejected by the Board because they were ‘solicited 
by the use of threat and coercion. A card was offered at the hearing, 
but withdrawn because it was signed as a result of coercion. The 
Court, thereafter, refused to enforce two bargaining orders based upon 


its principle laid down in Logan, supra. 


In Heck’s, Inc., 159 NLRB No. 104, cards were rejected because 


they were altered after they were signed to reflect that they were 
signed before the demand when they were in fact signed after the de- 
mand. In addition, the union offered two other cards signed by em- 
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ployees found outside the unit, which the union claimed were within 
the unit. The Board in this case rejected the union’s majority claim 
and found Heck’s had not violated Section 8(a) (5). 


In Heck’s, Inc., 159 NLRB No. 127, the entire majority claim of 
the union was rejected by the Board and Heck’s was found not to have 
engaged in a refusal to bargain by refusing to recognize and bargain 
with the union based upon its demand which was identical to its de- 


mand herein. 


In the light of this history of claiming majority, when in fact it 
did not have a majority, or that its claim included tainted cards, it is 
little wonder that Heck’s doubted the validity of the majority claim. 


Its refusal to recognize was therefore in good faith. 


The present policy of the Board to close its eyes to the methods 
used by unions in forcing recognition by authorization card check is 
not only defeating the basic principals of the Act, i.e., to insure indus- 
trial peace, but is denying the employees the right to choose their rep- 


resentative or to refuse to be represented. It is a simple, but unfor- 


tunate fact that many people, including employees, will sign anything 
placed in front of them. In the incident of union cards employees are 


not given both sides of the issue. They only receive one side. The 
promises of the union sound good but the employees only know this 
side. The campaign usually, as here, is over before the employer has 
had an opportunity to advise the employees what the whole thing is all 
about. The employer is then prohibited from asking the employees 
why they signed the union cards, the Board blindly observing that the 
language on the card speaks for itself. 
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This approach nullifies the clear intent of Section 9 of the Act es- 
tablishing the election procedure. The employee is not thereby pro- 
tected, he is used by the Board and the union to have representation 
forced upon him irrespective of his desires on the issue. Merely be- 
cause he signs a card to get the union agent out of his hair, because 
he believes the wild promises of the union (since he has not received the 
other side of the Picture) or because he doesn’t understand what is 
going on, he is stuck with the union without being able, as Congress 
clearly intended, to vote in secret his true feelings. The employee is 
not protected, he is thereby abused. 


The Board itself has held that even though the union has a major- 
ity of the employees signed up on authorization cards, the refusal to 
bargain on the part of the employer under certain circumstances is 
Proper. (John P. Serpa, Inc., 155 NLRB No. 12 Clermont’s, Inc., 154 
NLRB No. 111; Briggs IGA Foodliner, 146 NLRB 443, Cameo Lin- 
gerie, Inc., 148 NLRB No. 60), Merritt Packing & Crating Sve. Ine., 


172 NLRB No. 202. 


It is respectfully suggested that this case presents another situa- 
tion where the awarding of the union to employees on a card check 
should be denied. The Board’s order holding to the contrary is thereby 
not based on substantial evidence. 


The Motion To Reopen 


At the close of the hearing, Heck’s moved to reopen the hearing 
to permit it to introduce evidence that the appropriate unit should in- 
clude all stores in accordance with the opinion in N.L.R.B. vy. Purity 
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Foods Stores, Inc., 376 F 2d 497, CA-1. This motion was improperly 
denied by the Board and denied Heck’s an opportunity to fully pre- 


sent its defense, thus denying it due process of law. This bargaining 


order cannot be supported by substantial evidence and this court should 


properly remand the case to the Board for such a hearing. 


CONCLUSION 


It is respectfully submitted, that the Board’s order in this case is 


not supported by substantial evidence and should not be enforced. 


FREDERICK F. HOLROYD 
Counsel for Heck’s Inc. 
Respondent 


